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PREFACE 

The  courts  and  the  processes  of  litigation  have  always 
been  a  mystery  to  the  general  public  and,  to  a  considerable 
degree,  to  students  of  political  institutions.  There  are  a 
number  of  reasons  why  this  is  true.  In  the  first  place, 
there  are  in  the  United  States  a  vast  number  of  courts 
possessing  many  different  types  of  functions,  and  differ- 
ing in  jurisdiction  in  every  conceivable  way.  In  the 
second  place,  legal  processes  are  enshrouded  in  a  nomen- 
clature^— Latin,  French,  and  medieval  English,  quite  baf- 
fling to  the  non-professional  student.  Finally,  the  methods 
of  transacting  court  business,  by  means  of  writs,  demurrers, 
rules,  motions,  non-suits,  appeals,  and  other  formulae  of 
vague  significance,  having  no  parallel  in  other  social 
institutions,  tend  to  discourage  investigation  by  any 
except  members  of  the  legal  profession. 

In  reality,  there  is  little  concerning  the  administration 
of  justice  that  is  not  susceptible  to  explanation  in  simple 
language.  Strangely  enough,  few  attempts  have  been 
made  to  do  this.  Most  of  the  books  on  the  subject  are 
technical  ones  on  practice  and  procedure,  designed  for 
lawyers  and  students  of  law  and  ill-adapted  to  the  use  of 
anyone  else.  Over  a  course  of  years  the  writer,  as  a 
teacher  of  the  substantive  law,  has  been  called  upon  to 
answer  a  multitude  of  questions  concerning  courts  and 
court  processes,  inquiries  simple  enough  for  a  lawyer  to 
answer,  but  on  subjects  apparently  quite  puzzling  to 
others.  The  purpose  of  this  book  is  to  describe  the  court 
organization  in  the  state  and  federal  jurisdictions  and  to 
explain  the  procedure  used  in  handling  the  various  types 
of  litigation. 

It  is  apparent  that  it  would  be  futile  in  a  work  of  this 
character  to  attempt  a  description  of  all  of  the  many 
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details  of  judicial  procedure  and  the  differences  in  prac- 
tice in  the  various  states.  The  subject  is  a  vast  one  and 
would  require  many  volumes.  Accordingly,  only  the  more 
important  matters  are  covered.  The  reader  who  desires 
additional  information  will  find  references  cited  at  the  end 
of  each  chapter. 

The  writer  desires  to  express  appreciation  to  Blake  E. 
Nicholson,  John  R.  Abersold,  and  others  of  his  associates 
for  assistance  in  various  matters;  to  numerous  lawyers 
mentioned  in  the  Appendix  for  compiling  information 
concerning  the  state  courts;  and  to  Elizabeth  L.  Rhoads 
for  faithful  secretarial  services. 

Clarence  N.  Callender. 

Philadelphia,  Pa. 
Jamiary,  1927. 
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AMEKICAN  COURTS 

THEIR  ORGANIZATION  AND  PROCEDURE 

CHAPTER  I 

THE  RELATION  OF  ATTORNEY  AND  CLIENT 

The  law  does  not  require  a  man  to  employ  an  attorney 
when  he  engages  in  litigation.  He  may,  if  he  likes,  invoke 
the  aid  of  the  courts  in  his  own  behalf  or  personally 
defend  himself  when  sued,  but  most  persons  would 
as  soon  explore  the  Endless  Caverns  without  a  guide  as 
attempt  to  engage  in  litigation  without  the  services  of  an 
attorney  at  law.  Lawyers  are  inevitable  under  the  present 
system  of  procedure.  In  the  first  place,  the  body  of  the  law 
is  so  vast  in  its  scope  and  so  full  of  refinements  that 
it  requires  a  mind  specially  trained  for  its  elucidation.  In 
the  second  place,  such  matters  as  the  choosing  of  the  appro- 
priate action,  the  determination  of  the  proper  court  in  which 
to  sue,  the  preparation  of  the  pleadings,  the  trial  of  the  case 
according  to  the  rules  of  evidence,  the  observance  of  the 
rules  of  courts,  and  other  kindred  matters  all  require  a 
specialized  knowledge,  difficult  even  for  the  lawyer  to 
acquire.  It  results  that  the  layman  who  attempts  to  plead 
his  own  cause  is  almost  certain  to  become  enmeshed  in  tech- 
nical difficulties  which  will  prevent  the  trial  of  his  case  on 
its  merits.  Furthermore,  it  is  embarrassing  for  a  person  to 
plead  his  own  cause.  He  must  extol  his  own  veracity, 
and  at  the  same  time  attack  that  of  his  opponent.  He 
finds  it  difficult  to  give  evidence,  and  at  the  same  time  argue 
that  it  is  not  irrelevant  and  immaterial.  In  arguments  on 
questions  of  law  he  possesses  no  prestige  in  the  mind  of  the 
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judge,  and  may  be  lightly  overruled.  The  result  of  these 
various  factors  is  that  persons  who  would  sue  in  the  courts 
must  engage  the  services  of  an  attorney.  Since  this  is  true, 
it  follows  that  the  first  problem  of  the  litigant  is  to  procure 
counsel  possessing  the  requisite  training  to  handle  the  mat- 
ter in  question,  and  to  procure  him  at  the  time  when  his 
services  will  be  of  the  greatest  value. 

The  modern  theory  that  prevention  is  more  desirable  than 
a  subsec^uent  cure  applies  as  well  to  legal  controversies  as  to 
the  ills  of  the  human  body.  If  the  lawyer  is  engaged  after 
judgment  has  been  taken  by  default,  there  is  usually  little 
that  he  can  do.  It  is  frequently  true  that  when  legal  diffi- 
culties are  anticipated,  preliminary  advice  may  prevent 
expensive  litigation.  It  is  better  to  pay  a  small  fee  early 
than  a  large  fee  later.  A  large  amount  of  litigation  could 
be  prevented  if  the  community  took  the  same  attitude 
toward  the  lawyers  as  the  enlightened  person  does  toward 
his  dentist. 

Choosing  a  Lawyer. — Like  medicine,  the  law  gives  rise  to 
many  specialized  fields  of  endeavor.  No  lawyer  knows  the 
whole  field  of  the  law.  WTien  one  considers  that  its  scope 
comprehends  every  phase  of  human  activity,  it  becomes 
evident  that  a  single  individual  cannot  master  all  of  its 
branches.  The  result  is  that  the  attorney  generally 
becomes  a  specialist  in  one  or  several  particular  lines  of 
work.  As  he  acquires  experience,  his  ability  to  serve  his 
client  grows.  The  problem  of  the  client  is  to  find  the 
lawyer  who  can  render  him  the  best  service.  The  first 
consideration  which  should  govern  in  engaging  an  attorney 
is  the  obtaining  of  one  who  is  entirely  trustworthy.  Since 
he  is  to  be  entrusted  with  the  safeguarding  of  valuable 
rights,  it  is  necesary  that  he  be  a  man  of  integrity.  Prac- 
tically, this  merely  means  the  avoiding  of  a  certain  few 
with  doubtful  reputations.  The  vast  majority  of  lawyers 
are  high  minded  and  conscientious.  The  standing  of  mem- 
bers of  the  bar  is  easily  ascertained. 

The  second  consid(M  at  ion  is  skill  and  training  in  the  field  in 
question.     Since    most     lawyers    arc    specialists    in    par- 
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ticular  branches  of  the  law,  it  is  desirable  to  obtain 
one  whose  specialized  knowledge  is  most  likely  to  insure  suc- 
cess. Some  of  the  particular  fields  in  which  lawyers  are 
prone  to  direct  their  individual  efforts  are  corporation  law, 
collection  of  accounts,  estates  of  decedents,  negligence 
(accident)  cases,  criminal  law,  real  estate  law,  bankruptcy 
matters,  public  utility  practice,  and  so  on.  Many  lawyers 
pursue  their  specialties  to  the  exclusion  of  all  others,  and  it 
is  apparent  that  such  men  can  render  very  skilful  service. 
In  the  cities  there  is  a  tendency  for  lawyers  to  associate 
themselves  with  others  for  the  purpose  of  developing  a  well- 
rounded  organization  composed  of  specialists  in  different 
fields.  Such  offices  are  able  to  offer  a  diversified  service  of 
great  advantage  to  their  clients. 

Another  consideration  of  importance  is  the  obtaining  of 
a  lawyer  who  enjoys  a  reputation  for  being  prompt  in  han- 
dling his  business.  Lawyers  are  sometimes  procrastinators. 
Such  men  are  to  be  avoided,  as  delay  in  litigation  sometimes 
robs  the  client  of  the  fruits  of  victory.  Finally,  it  should  be 
mentioned  that  most  lawyers  are  entirely  competent  to 
handle  miscellaneous  legal  business  such  as  the  writing  of 
wills,  the  drawing  of  agreements,  the  collection  of  accounts, 
the  filing  of  claims  in  bankruptcy,  the  incorporation  of 
companies,  and  so  on.  Young  lawyers  are  likely  to  obtain 
assistance  from  their  seniors  if  their  cases  present  difficul- 
ties. Clients  may,  with  propriety,  suggest  this  when  it 
appears  expedient. 

Nature  of  Attorney's  Office. — An  attorney  at  law  is  an 
officer  of  a  court  of  justice  who  is  employed  by  a  party  in 
a  cause  to  conduct  his  affairs.  He  is  a  special  type  of 
agent  whose  business  it  is  to  prepare  and  try  cases,  and  to 
give  advice,  counsel,  and  assistance  in  legal  matters.  His 
duties  are  of  a  dual  nature,  those  pertaining  to  his  position 
as  an  officer  of  the  court  and  those  connected  with  the 
business  of  his  clients.  As  an  officer  of  the  court,  it  is  the 
sworn  duty  of  every  lawyer  to  aid  the  court  in  seeing  that 
all  causes  and  proceedings  in  which  he  is  engaged  are  con- 
ducted in  a  dignified  and  orderly  manner,  free  from  passion 
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and  personal  animosities,  and  that  all  actions  brought  to 
an'issue  are  tried  on  their  merits  only.  As  the  representa- 
tive of  his  client,  it  is  the  duty  of  an  attorney  to  devote  his 
ability,  skill,  and  diligence  along  ethical  and  professional 
lines  to  the  interests  of  the  client,  and  to  refrain  from  enter- 
ing into  any  alliance  or  incurring  any  obligation  connected 
with  the  litigation  that  would  place  him  in  a  position  where 
his  personal  interests  would  be  adverse  to  those  of  the 
client.^ 

A  person  cannot  act  as  an  attorney  at  law  without  a 
license  to  do  so.  Rules  are  prescribed  by  the  various  courts 
and  must  be  complied  with  as  a  condition  of  entering  upon 
the  practice  of  law.  Accordingly,  a  person  who  performs 
legal  services  without  a  license  cannot  recover  a  fee  from 
a  client.  Furthermore,  he  is  guilty  of  contempt  of  court, 
and  in  some  states  of  a  misdemeanor,  for  either  of  which 
he  may  be  punished.  An  exception  exists  as  regards 
practicing  before  justices  of  the  peace,  no  license  being 
necessary  for  this  purpose. 

An  applicant  for  admission  to  the  bar  must  be  a  citizen 
of  the  United  States,  a  resident  of  the  state,  and  generally 
a  resident  of  the  county  wherein  he  proposes  to  practice. 
He  is  generally  required  to  establish  to  the  satisfaction  of 
the  court  that  he  is  of  good  moral  character,  and  most 
states  require  that  he  shall  have  pursued  a  systematic 
study  of  the  law  over  a  period  of  two  or  three  years,  and 
that  he  shall  pass  a  comprehensive  examination  as  to 
his  knowledge  of  the  law. 

Attorneys  may  be  disbarred  from  practicing  law  for 
want  or  loss  of  moral  character,  for  conviction  of  a  criminal 
offense,  for  unprofessional  conduct  to  a  client  or  to  the 
court,  or  for  other  matters  of  a  similar  nature.  A  dis- 
barment proceeding  is  usually  instituted  by  means  of  a 
petition  to  the  court.  The  defendant  is  given  an  oppor- 
tunity to  reply,  and  subsetiueiit  ly  u  hearing  is  held,  evidence 
is  taken,  and  a  decision  reached.     The  court,  the  bar,  or 

•  In  re  Woolen,  118  Fed.  070;  Provident  Sainng  Inst.  v.  While,  115  Mass. 
112;  Sherwood  v.  Saratoga  R.  Co.,  ir>  Rnrli.  (N.  Y.)  dryO. 
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any  injured  person  may  prefer  charges  and  institute  the 
proceedings.  Bar  associations  usually  maintain  committees 
to  investigate  complaints  against  their  members,  and  it  is  to 
these  bodies  that  the  defrauded  client  finds  it  desirable  to 
complain. 

The  Contract  of  a  Client  with  His  Attorney. — The 
authority  of  an  attorney  at  law  to  represent  a  client  results 
from  a  contract.  The  nature  of  the  contract  is  similar 
in  most  respects  to  other  agreements  of  employment 
between  a  principal  and  agent,  but  it  also  has  certain 
incidents  peculiar  to  the  character  of  the  office.  The 
relationship  is  brought  about  in  the  same  way  that  other 
agreements  are  effected.  The  contract  may  be  either 
express  or  implied,  but  the  original  employment  would 
naturally  be  in  the  form  of  an  agreement  expressly  made. 
If  the  work  to  be  undertaken  is  of  a  simple  nature,  the 
understanding  may  conveniently  be  a  verbal  one,  but  if  it 
involves  litigation,  it  is  desirable  that  the  agreement  be 
in  the  form  of  a  written  memorandum.  This  prevents 
misunderstandings  respecting  fees. 

The  character  of  the  agreement  may  assume  many 
different  forms.  Where  a  particular  service,  such  as  the 
drawing  of  a  will,  the  drafting  of  a  contract,  the  incorpora- 
tion of  a  company,  or  the  searching  of  a  title,  is  involved, 
a  fixed  fee  may  generally  be  agreed  upon  in  advance. 
This  is  often  possible,  also,  where  the  bringing  or  defending 
of  a  suit  is  contemplated  and,  if  a  fee  can  be  fixed,  it  is 
desirable  from  the  client's  point  of  view.  The  collection 
of  an  account  would  be  an  example.  Lawyers  often  have  a 
schedule  of  rates  for  this  service.  The  bringing  or  defend- 
ing of  many  other  ordinary  types  of  suits  are  also  examples 
of  where  specific  fees  may  be  agreed  upon  in  advance. 
On  the  other  hand,  legal  business  is  frequently  of  such  an 
indefinite  character  that  the  lawyer  is  not  able  to  determine 
in  advance  how  much  work  he  will  be  compelled  to  do, 
and  hence  he  cannot  tell  what  a  reasonable  compensation 
for  his  services  should  be.  Such  a  situation  might  be  pre- 
sented where  an  attorney  is  employed  to  settle  an  estate, 
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to  represent  creditors  in  bankruptcy  proceedings,  or  to 
handle  involved  litigation.  In  such  cases  the  client  should 
arrive  at  a  general  understanding  with  the  attorney  as  to 
the  probable  expense,  and  then  leave  the  matter  of  the 
fee  to  be  fixed  by  the  attorney  at  the  conclusion  of  the 
services.  This  assumes,  of  course,  that  the  client  has 
confidence  in  the  fairmindedness  of  the  attorney.  Other- 
wise, he  should  not  employ  him.  It  may  be  added,  more- 
over, that  if  an  attorney  charges  an  unreasonable  fee,  the 
client  may  have  it  passed  upon  by  the  court,  which  is  always 
ready  to  prevent  extortionate  charges. 

A  common  method  of  engaging  attorneys,  when  the 
services  required  are  of  an  indefinite  character,  is  by  means 
of  a  retainer  fee.  Such  fees  are  in  the  nature  of  engage- 
ment fees  and  secure  the  services  of  the  lawyer  and  prevent 
him  from  representing  adverse  interests.  Sometimes  attor- 
neys are  engaged  by  annual  retainers,  which  means  that 
they  must  hold  themselves  available  for  the  client's  business 
for  a  year.  A  retainer  is  not  generally  regarded  as  having 
any  relation  to  the  obligation  of  the  client  to  pay  for  the 
services  which  he  has  retained  the  lawyer  to  perform.  It  is 
in  addition  thereto.  The  agreement,  of  course,  may  pro- 
vide otherwise,  as  where  a  lawyer  accepts  a  certain  amount 
from  an  individual  or  corporation  to  handle  all  of  his  or  its 
legal  business  for  a  certain  period. 

Certain  types  of  litigation  have  given  rise  to  agreements 
for  fees  of  an  indeterminate  amount,  known  among  lawyers 
as  contingent  fees.  The  common  example  of  where  such 
compensation  is  agreed  upon  is  in  the  representation  of 
plaintiffs  in  suits  for  damages  arising  out  of  such  torts  as 
assault  and  battery,  libel,  slander,  fraud,  and  particularly 
negligence.  A  large  number  of  negligence  cases  are  brought 
by  poor  people  injured  in  industry.  As  a  rule,  they  cannot 
afford  to  agree  to  pay  a  fixed  fee;  so  the  device  of  paying  a 
certain  proportion  of  the  amount  recovered  is  used,  the 
payment  being  contingent  upon  a  successful  termination  of 
the  suit.  'I'here  are  many  lawyers  who  specialize  in  this 
type  of  litigation  mjkI  become  \(mv  prolicient.     The  fees 
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charged  vary  from  25  to  50  per  cent  of  the  ultimate  amount 
recovered,  the  lawyer  usually  agreeing  to  advance  the 
court  costs.  The  amount  charged  depends,  of  course,  on 
the  proficiency  of  the  attorney.  The  lawyer  who  gives  his 
services  for  contingent  compensation  naturally  expects  a 
more  liberal  fee  than  where  it  is  for  a  fixed  amount,  since  he 
participates  in  the  risk  of  the  loss  of  the  suit.  The  client  is, 
therefore,  faced  with  two  alternatives.  He  may  assume  the 
entire  risk  by  agreeing  to  pay  a  fixed  sum,  irrespective  of  the 
termination  of  the  suit,  or  he  may  agree  to  a  certain  per- 
centage of  the  amount  recovered  as  the  compensation  of 
the  attorney.  He  would  not  adopt  the  former  plan  unless 
he  were  convinced  of  the  probability  of  success.  If  he 
adopts  the  latter  plan,  he  should  make  the  best  bargain 
possible,  having  regard  to  the  ability  of  the  lawyer  and  the 
likelihood  of  winning  the  suit.  Lawyers  are  anxious  to  get 
business  and  would  often  prefer  to  take  lower  compensation 
than  lose  the  client. 

At  one  time  contingent  fees  were  held  to  be  illegal,  on 
the  theory  that  they  tended  to  promote  litigation  and 
were,  therefore,  against  public  policy.  Nowadays  they  are 
generally  held  to  be  legal  and  are  very  common  in  most 
states.  Doubtless,  they  serve  a  useful  purpose  in  certain 
cases,  but  very  frequently  they  result  in  inordinately  high 
compensation  for  the  attorney.  This  is  especially  unfor- 
tunate when  it  is  derived  from  poor  people.  In  suits  by 
employees  for  injuries  in  industry  (the  worst  phase  of  the 
practice),  the  contingent  fee  has  disappeared  in  those 
states  which  have  workmen's  compensation  laws. 

Duties  and  Liabilities  of  Attorney  to  Client. — The  forma- 
tion of  the  relation  of  attorney  and  client  gives  rise  to 
certain  important  consequences  which  should  be  considered. 
The  first  has  to  do  with  the  duties  and  liabilities  of  the 
attorney  to  his  client.  It  is  the  duty  of  a  lawyer  to 
act  toward  his  client  with  the  most  scrupulous  good  faith 
and  fidelity,  to  bring  to  the  conduct  of  the  client's  business 
the  ordinary  legal  knowledge  and  skill  common  to  lawyers, 
and  to  exercise  in  the  course  of  his  employment  that  reason- 
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able  degree  of  care  and  diligence  which  is  commonly  exer- 
cised by  members  of  the  legal  profession.^ 

The  paramount  duty  of  the  lawyer,  and  the  one 
concerning  which  the  law  is  most  exacting,  is  that  of  good 
faith.  The  courts  stand  ready  at  any  time  to  relieve  the 
client  who  has  been  imposed  upon  by  any  unfair  or  dis- 
honest act  of  his  representative.  This  is  true  even  where  no 
actual  fraud  has  been  committed.  Public  policy  is  opposed 
to  an  attorney  deriving  any  advantage  in  relation  to  legal 
business  which  is  obtained  at  the  expense  of  the  client. 
Many  illustrations  of  this  principle  could  be  given,  but  a 
few  will  suffice.  It  has  been  held  in  various  cases  that  an 
attorney  may  not  purchase  property  involved  in  litigation 
for  his  personal  advantage  and,  if  he  does,  he  holds  it  as 
trustee  for  the  client  unless  the  latter  with  full  knowl- 
edge consents  to  the  purchase.  With  respect  to  transac- 
tions between  the  attorney  and  his  client,  the  law  requires 
the  utmost  fairness  and  good  faith,  and  where  the  attorney 
obtains  any  advantageous  position,  the  burden  is  upon  him 
to  prove  not  only  that  he  used  no  undue  influence,  but  that 
he  gave  his  client  all  the  information  and  advice  which  it 
would  have  been  his  duty  to  give  if  he,  himself,  had  not  been 
interested.  He  must  show  that  the  transaction  was  as 
beneficial  to  the  client  as  it  would  have  been  had  the  client 
dealt  with  a  stranger.  ^  Even  after  the  professional  rela- 
tionship has  been  terminated,  the  attorney  may  not  use 
infoniuitioM  which  he  has  acquired  for  his  own  advantage 
and,  if  lie  does,  the  courts  will  give  the  client  an  appropriate 
remedy.'  Where  he  has  collected  money  or  property  for 
his  client  and  has  failed  to  pay  it  over,  he  is,  of  course,  liable 
in  a  civil  suit  for  its  conversion,  and  he  may  in  certain  cases 
Ik'  lu'ld  resp()nsil)le  in  a  criminal  action. 

When  an  attorney  engages  to  re])resent  another  in  a 
profes.sional   caj)acity,   ho  is  deemed  to   warrant  that  he 

Uyiinrr  c.  Altxnnihr,  67  (in.  19');  liahhiii  v.  BumpiiK,  73  Mich.  331; 
Watson  V.  Muirhcait,  Wl  Pa.  Kil. 

'  Ringrn  v.  Rnnrs,  2(»3  III.  11;  Young  r.  Murphif,  120  Wis.  49. 
»  MchoU  V.  Riley,  118  App.  Div.  (N.  V.)  401,  409. 
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possesses  to  a  reasonable  extent  the  knowledge  necessary 
for  the  proper  performance  of  the  duties  of  his  profession. 
Also,  he  engages  to  use  a  reasonable  degree  of  care  and  skill 
in  the  transaction  of  his  client's  business. 

An  attorney  must  be  acquainted  with  the  statutes  and 
the  settled  rules  of  law  and  practice  prevailing  in  the  local- 
ity wherein  he  practices,  and  he  is  responsible  for  loss  to  his 
client  resulting  from  ignorance  of  such  matters.  This  rule 
is  well  expressed  in  the  case  of  Citizens '  Loan  Fund  v.  Fried- 
ley,^  where  the  court  said: 

He  will  be  liable  if  his  clients'  interests  suffer  on  account  of  his  failure 
to  understand  and  apply  those  rules  and  principles  of  law  that  are  well 
established  and  clearly  defined  in  the  elementary  books,  or  which  have 
been  declared  in  adjudged  cases  that  have  been  duly  reported  and 
published  a  sufficient  length  of  time  to  have  become  known  to  those  who 
exercise  reasonable  diligence  in  keeping  pace  with  the  literature  of  the 
profession. 

On  the  other  hand,  an  attorney  is  not  liable  for  an  error  as 
to  a  question  of  law  upon  which  reasonable  doubt  may  be 
entertained  by  well-informed  lawyers,  nor  is  he  bound  to 
possess  or  exercise  the  highest  degree  of  skill,  care,  and  dili- 
gence which  may  be  exercised  by  the  most  competent  of  his 
profession.  He  is  not  an  insurer  or  guarantor  of  the  results 
of  his  work  and,  accordingly,  the  losing  of  a  case  would  not, 
in  itself,  be  proof  of  lack  of  skill.  The  law  is  not  free  from 
doubt  in  many  particulars,  and  lawyers  should  not  be 
expected  to  guarantee  that  their  opinions  will  always  be 
correct.^ 

The  rule  with  respect  to  negligence  is  that  an  attorney  is 
liable  for  the  failure  to  use,  in  transacting  his  client's  busi- 
ness, that  degree  of  skill,  care,  and  diligence  which  men  of 
the  legal  profession  commonly  possess  and  exercise  in  mat- 
ters of  professional  employment.^ 

Numerous  cases  have  arisen  in  which  attorneys  have 
been  held  liable  for  negligence.     A  few  will  illustrate  the 

1 123  Ind.  143. 

2  Humboldt  Building  Association  v.  Ducker,  111  Kj'.  759. 

3  Gahbert  v.  Evans,  184  Mo.  App.  283,  287. 
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operation  of  the  piinciple.  It  has  been  held  in  a  number  of 
cases  to  be  actionable  negligence  for  an  attorney  examining  a 
title  to  land  to  overlook  prior  liens  recorded  against  the 
property.  It  is  negligence  for  an  attorney  to  delay  collec- 
tion of  a  claim  and  permit  it  to  be  outlawed  by  the  statute  of 
limitations.  Similarly,  he  is  liable  where  he  allows  a  judg- 
ment to  be  taken  against  his  client  by  default,  when  he 
has  been  employed  within  sufficient  time  to  prevent  it  bj^ 
reasonable  diligence.  If,  in  the  trial  of  a  case,  an  attorney 
carelessly  failed  to  have  on  hand  documentary  or  other 
evidence  necessary  to  the  case,  he  would  be  responsible 
to  his  client  for  the  damages  resulting  from  a  nonsuit 
rendered  on  such  grounds.  If  a  lawyer  performs  unauthor- 
ized acts  for  his  client  and  such  acts  result  in  loss,  the 
attorney  is  liable,  as,  for  instance,  where  he  satisfies  a 
judgment  without  obtaining  the  payment  of  same.  The 
violation  of  the  instructions  of  a  chent  has  been  held  in 
many  cases  to  give  rise  to  an  action  for  damages,  where  the 
failure  has  resulted  in  a  loss  to  the  client.^ 

In  brief,  an  attorney  nmst  be  prompt,  careful,  and  dili- 
gent in  handling  his  client's  affairs,  else  he  may  be  required 
to  respond  in  damages  for  the  consequences  of  his  neglect. 
The  law  with  respect  to  the  duties  of  an  attorney  to  his 
client  affords  sample  protection  to  the  client,  and  it  only 
remains  for  him  in  a  proper  case  to  invoke  its  aid.  It 
is  true  that  lawyers  are  reluctant  to  bring  actions  against 
their  fellow  attorneys,  but  in  a  meritorious  case  there  is 
always  to  be  found  a  high-minded  practitioner  who  will 
render  the  necessary  service.  If  such  a  man  cannot  readily 
be  found,  an  appeal  to  a  judge  of  the  court  or  to  the  bar 
association  will  be  found  effective. 

The  Authority  of  an  Attorney. — The  relation  of  attorney 
and  client  is  a  sjiecial  form  of  agoncv  and  has  most  of  the 
u.sual  incidents  of  such  a  relationshij).  One  of  the  familiar 
principles  of  this  branch  of  the  law  is  that  the  principal  is 
bound  by  the  acts  of  his  agent  when  the  latter  is  acting 
within  the  scope  of  his  actual  or  ostensible  authority.     It 

'  See  CBLnes  cited  in  G  Corpus  Juris,  pp.  G82-704. 
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is  apparent,  where  a  principal  actually  authorizes  an  agent 
to  make  a  particular  contract  or  perform  a  specific  duty, 
that  he  will  be  bound  by  it  in  the  same  manner  as  if  he 
had  performed  the  matter  in  person.  It  is  also  true  that 
where  a  principal  has  clothed  an  agent  with  ostensible  or 
apparent  authority  to  do  a  particular  act,  he  will  be 
estopped  or  prevented  by  law  from  denying,  as  against 
innocent  third  persons,  that  the  agent  possessed  the  author- 
ity in  question.  A  principal  is  never  liable  unless  he  has 
either  authorized  an  agent  to  act  or  has  done  something 
to  make  it  appear  to  third  parties  that  the  agent  has  such 
authority.  Principals  do  not  generally  specify  in  detail 
everything  which  the  agent  is  to  do,  and  it  accordingly 
results  that  the  appointment  carries  with  it  many  implied 
powers.  It  is  commonly  stated  that  an  agent  has  the 
authority,  as  respects  third  parties,  to  do  all  of  the  usual, 
incidental,  and  necessary  acts  requisite  to  the  accomplish- 
ment of  the  object  of  his  employment.  When  he  acts 
within  these  limits,  the  principal  is  bound  by  his  acts.^ 
These  principles  also  apply  to  the  relation  of  attorney 
and  client,  but  inasmuch  as  the  employment  of  an  attorney 
is  for  a  special  purpose,  the  limits  of  his  authority  are  not 
as  broad  as  in  many  other  kinds  of  agency.  His  appoint- 
ment, however,  carries  with  it  the  power  to  perform  many 
acts  not  specifically  delegated.  A  client  is  not  familiar 
with  the  steps  necessary  to  the  conduct  of  litigation,  and 
he  seldom  does  more  than  authorize  the  attorney  in  general 
terms  to  act  for  him  with  respect  to  certain  designated 
matters.  Such  an  authorization  carries  with  it  the  power 
to  perform  all  of  the  customary  and  incidental  acts  neces- 
sary to  the  accomplishment  of  the  general  purpose.  What 
is  done  in  the  progress  of  the  cause  is  considered  as  done  by 
the  client  and  is  binding  upon  him.  Accordingly,  it  has  been 
held  in  various  cases  that  the  attorney  has  the  authority 
to  determine  the  method  of  proceeding,  to  choose  the  court 
in  which  to  sue,  to  direct  the  manner  in  which  the  case 
shall  be  tried,  to  incur  such  expenses  as  are  necessary  in 

1  See  Mechem,  ''Law  of  Agency,"  book  II,  chap.  II. 
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conducting  the  trial,  to  agree  to  a  continuance  or  post- 
ponement of  the  trial,  to  allow  the  adverse  party  additional 
time  within  which  to  file  papers,  to  order  the  taking  of 
depositions,  and  to  do  many  other  things  of  an  analogous 
character.  Such  matters  are  within  the  scope  of  his  author- 
ity and  the  client  must  abide  by  them  in  so  far  as  they 
affect  third  parties.^  Of  course,  if  any  act  done  violates 
the  instructions  of  the  client,  the  attorney  is  liable  to  him 
personally. 

On  the  other  hand,  the  attorney  has  no  implied  authority 
to  surrender  voluntarily  any  substantial  right  of  his  client, 
and,  if  he  does  so,  the  latter  is  not  concluded  thereby.  He 
may  not  impair,  compromise,  settle,  surrender^  or  destroy 
a  client's  right  of  action  unless  he  has  express  power  to  do 
so,  and  such  authority  will  not  be  implied  from  a  mere 
contract  of  employment  in  a  particular  matter.^  It  would 
not,  for  instance,  be  within  the  scope  of  his  employment  to 
authorize  judgment  to  be  taken  against  his  client,  nor,  on 
the  other  hand,  to  satisfy  a  judgment  held  by  his  client 
without  obtaining  payment.  In  matters  not  immediately 
connected  with  litigation,  his  authority  is  likewise  limited. 
He  ordinarily  possesses  no  implied  power  to  bind  his  client 
by  contract;  he  cannot  make  an  acknowledgment  of  a 
debt,  nor  agree  to  an  extension  of  the  statute  of  limitations, 
nor,  in  short,  do  any  act  which  is  beyond  the  usual  powers 
of  attorneys.'' 

It  is  a  general  rule  that  notice  to  an  attorney  is  notice  to 
his  client  when  it  concerns  a  matter  within  the  scope  of 
the  attorney's  employment.*  If,  for  illustration,  an  attor- 
ney receives  notice  of  the  time  for  a  hearing  in  a  particular 
matter  and  fails  to  notify  the  client,  and,  as  a  result, 
judgment  goes  against  the  client,  the  judgment  stands,  and 
the  only  remedy  of  the  client  is  against  the  attorney. 
This  doctrine  rests  on  ihe  ground  that  an  attorney  who  has 

'  Honnifielft  v.  Thorp,  71  Vvd.  92 1;  Moullnn  v.  Bowkcr,  11.")  Mass.  M). 

*  Rnnnifidd  v.  Thorp,  71  I'Vrl.  924;  Cnrtwrighl  v.  Moffrti,  (V.)  Oro.  'M\S. 

*  Millir  V.  tlulmr,  \'H\  I'ji.  277;  Mason  v.  Kdwnril  Thompson  Comiionu.  91 
Minn.  472. 

*  Rogers  v.  Calmer,  102  U.  S.  203. 


THE  RELATION  OF  ATTORNEY  AND  CLIENT  13 

knowledge  of  something  material  to  his  client's  interest 
is  bound  to  disclose  such  knowledge  to  the  client.  Such 
a  rule  is  a  practical  necessity  in  the  handling  of  court 
business. 

Third  persons  dealing  with  an  attorney  are  bound  to 
ascertain  that  he  has  been  retained  by  his  client,  and  there- 
after they  are  charged  with  notice  of  his  usual  powers  and 
they  cannot  set  up  ignorance  to  avoid  the  consequences  of 
their  conduct.  If,  however,  a  client  puts  secret  limitations 
on  the  attorney's  authority,  they  are  not  binding  on  persons 
dealing  with  him  in  good  faith,  believing  that  he  possesses 
the  usual  powers  pertaining  to  the  character  of  his  employ- 
ment.^ Suppose  an  attorney  subpoenas  witnesses  for  the 
trial,  and  orders  copies  of  court  records — the  client  in  such  a 
case  must  pay  the  witnesses  and  pay  for  the  copies  of  the 
records,  even  though  he  gave  previous  instructions  that 
such  expenses  were  not  to  be  incurred.  His  remedy,  of 
course,  is  against  the  attorney.  ^ 

Termination  of  Relation. — In  the  ordinary  course  of 
events  the  engagement  of  the  attorney  continues  as  long 
as  the  business  for  which  he  has  been  retained  is  pending, 
and  comes  to  an  end  with  the  completion  of  the  special 
task.  It  is  generally  presumed  that  he  is  employed  to 
conduct  litigation  to  a  judgment,  and  if  he  represents  a 
plaintiff,  he  is  expected  to  take  the  usual  steps  to  collect 
the  judgment. 3  His  authority  does  not  ordinarily  extend 
to  the  taking  an  appeal,  unless  so  extended  by  the  client. 
The  law  permits  either  party  to  dissolve  the  relationship 
for  cause,  as,  for  instance,  a  breach  of  trust.  The  client 
may  terminate  the  contract  without  cause  and  thereby 
end  the  authority  of  the  attorney  to  act  further.  In  such 
a  case  the  client  is  liable  for  compensation  for  services 
performed  and  costs  incurred.     He  may  also  be  liable  for 

'  Planters  Bank  v.  Massey,  2  Heisk,  (Tenn.)  360. 

2  For  a  more  detailed  treatment  of  the  authority  of  an  attorney,  see  Clark 
and  Skyles,  "Law  of  Agency,"  chap.  19;  Mechem  on  Agency,  book  V, 
chap.  I. 

3  Erwin  v.  Blake,  S  Pet.  (U.  S.)  18;  Kissick  v.  Hunter,  184  Pa.  174. 
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breach  of  contract,  if  the  attorney  was  given  the  exckisive 
right  to  handle  the  business  to  a  conchision.  This,  how- 
ever, is  unusual.  On  the  other  hand,  the  attorney  who 
accepts  a  retainer  to  conduct  a  legal  proceeding  enters  into 
a  contract  to  conduct  the  matter  to  a  conclusion,  and  he  may 
not  abandon  his  client  without  justifiable  cause.  If  he 
does,  he  forfeits  all  right  to  compensation,  even  for  services 
already  rendered,  and  he  lays  himself  open  to  an  action  for 
damages  resulting  from  his  withdrawal  and  consequent 
neglect  of  the  case.^  Especially,  he  may  not  abandon  a 
cause  at  a  critical  stage  and  thereby  leave  his  client  helpless 
in  an  emergency,  but  at  other  times  if  his  client  fails  to 
perform  his  part  of  the  contract,  the  attorney  is  justified 
in  refusing  to  proceed  further  with  the  case. 

Compensation  of  Attorney.^ — The  right  of  a  lawyer  to 
secure  compensation  for  his  services  is  determined  by  the 
usual  rules  of  contract  law.  Accordingly,  his  right  may 
arise  under  the  terms  of  an  express  agreement  or  it  may 
result  from  the  implied  obligation  which  rests  on  every  per- 
son to  compensate  another  for  services  rendered  at  his 
recjuest.  The  former  situation  requires  no  comment,  since 
the  matter  is  fixed  by  the  terms  of  the  contract.  Where, 
however,  no  stated  fee  has  been  agreed  upon,  the  question 
of  the  compensation  presents  some  difficulties,  inasnuich  as 
the  amount  depends  upon  a  number  of  factors. 

The  circumstances  to  be  considered  in  determining  what 
constitutes  appropriate  compensation  are  said  to  be  the 
amount  and  character  of  the  services  rendered;  the  labor, 
time,  and  trouble  involved;  the  nature  and  importance  of 
the  litigation  or  business  in  which  the  services  were  ren- 
dered; the  responsibility  imposed;  the  amount  of  money  or 
the  value  of  the  property  affected  by  the  controversy;  the 
skill  and  experience  called  for  in  the  performance  of  the  serv- 
ices; the  professional  standing  of  the  attorney ;  and  finally, 
the  results  secured  by  the  efforts  put  forth.  What  is  a 
reasonable  fee  in  a  given  case  depends  in  large  measure  upon 
the  particular  facts  of  the  case,  and  is  determined  in  a  judi- 

'  Thitwpsnn  v.  lyirkiumtn,  l.")9  Mnsa.  210. 
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cial  proceeding  in  the  same  manner  as  other  facts.*  In  the 
case  of  People  v.  Saving  Bank,'^  it  was  held  that  no  regular 
measure  of  value  can  be  fixed  for  services  of  counsel  in  try- 
ing a  difficult  case  or  investigating  intricate  questions  of  law, 
and  that  in  determining  the  value  of  such  services  it  is 
proper  to  consider  the  extent  of  the  services,  the  labor  and 
responsibility  involved,  the  relative  importance  to  the  client 
of  success  or  failure,  the  result  of  the  service,  and  the  learn- 
ing, tact,  integrity,  and  assiduity  of  the  counsel.  In  Tinney 
V.  Pierrepont,^  it  was  said  that  an  attorney  who  performs 
services  of  a  mechanical  character,  such  as  is  ordinarily 
done  by  clerks,  is  not  entitled  to  the  same  rate  of  compensa- 
tion as  for  services  which  only  attorneys  can  perform.  In 
Trimble  v.  Kansas  City,  Shreveport  and  Gulf  Railway  Co.,'^ 
the  court  held  that,  while  it  is  true  that  the  time  taken  in  the 
performance  of  legal  services  should  be  taken  into  consider- 
ation in  fixing  the  value  thereof,  yet  it  is  only  a  matter  of 
minor  importance.  In  the  matter  of  Brown, '-'  it  was  held  that 
where  there  was  a  large  amount  of  property  involved,  a  fee  of 
one  hundred  dollars  each  for  drawing  several  wills  and  fifty 
dollars  for  drawing  a  codicil  was  not  unreasonable.  In 
Saunders  v.  Seelye,^  it  was  said  that  five  thousand  dollars  was 
a  reasonable  fee  for  conducting  successfully  in  the  Illinois 
Appellate  Court  a  suit  involving  one  hundred  thousand 
dollars.  In  Thompson  v.  Knickerbocker  Ice  Company,'^  ten 
thousand  dollars  was  considered  not  to  be  an  excessive  fee 
where  the  attorney's  services  resulted  in  securing  an  opinion 
from  the  attorney  general  which  settled  the  questions  in  the 
client's  favor  and  saved  him  one  hundred  and  sixty-eight 
thousand  dollars.  In  the  case  of  In  re  Treadwell,^  the  court 
deemed  five  thousand  dollars  a  reasonable  charge  for  serv- 

^  See  6  Corpus  Juris  748. 

2  10  Abb.  N.  Cas.  (N.  Y.)  15. 

3  18  App.  Div.  (N.  Y.)  627. 
"  201  Mo.  372. 

5  87  Misc.  (N.  Y.)  541. 
«  128  111.  631. 
^  6  N.  Y.  S.  7. 
«23  Fed.  442. 
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ices  rendered  to  an  assignee  in  bankruptcy  which,  after 
protracted  htigation,  resulted  in  saving  thirty  thousand 
dollars  for  the  estate.  On  the  other  hand,  fees  as  low  as 
twenty,  thirty-five  and  fifty  dollars  have  been  said  to  be 
unreasonable.  The  conclusion  is  that  each  case  is  to  be 
determined  upon  its  own  peculiar  circumstances,  but  with 
regard  to  the  general  principles  stated. 

When  an  attorney  is  not  paid  the  compensation  to  which 
he  is  entitled,  he  may  enforce  his  rights  by  either  of  two 
methods;  he  may  bring  suit  against  his  client  on  the  con- 
tract, or  he  may  exercise  what  is  called  an  attorney's  lien. 
A  general  or  retaining  lien  exists  where  he  has  in  his  posses- 
sion documents,  money,  or  other  property  belonging  to  the 
client.  The  law  allows  him  to  retain  such  property  until 
the  general  balance  due  him  is  paid.^  Under  the  statutes 
and  decisions  of  most  states  an  attorney  also  has  a  charging 
lien  on  funds  in  the  custody  of  the  court  secured  by  a  judg- 
ment obtained  through  the  efforts  of  the  attorney.-  The 
right  of  the  attorney  to  enforce  either  type  of  lien  is,  of 
course,  dependent  upon  the  reasonableness  of  his  charge, 
and  this  the  client  may  contest  if  he  sees  fit  to  do  so. 
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CHAPTER  II 
THE  STATE  COURT  SYSTEMS 

Historical. — It  has  been  said  that  the  long  continuance 
of  a  people  under  any  given  political  order  engenders  a  habit 
of  action  which  ripens  into  a  political  instinct  and  becomes 
powerful  in  determining  the  form  of  institutions  and  the 
direction  of  political  progress.  Public  institutions  are  sel- 
dom created  by  the  originality  of  individuals;  they  repre- 
sent, rather,  a  gradual  evolution  from  simple  beginnings, 
and  are  based  on  the  experience  of  mankind  accumulated 
throughout  the  centuries.  This  process  is  illustrated  by 
the  development  of  American  political  institutions. 

The  American  colonies  were  for  the  most  part  settled 
originally  by  English-speaking  people.  Such  other  racial 
elements  as  there  were  eventually  permitted  the  English 
colonists  to  shape  and  guide  their  destinies.  Most  of  the 
original  charters  and,  in  time,  all  of  them  were  granted  by 
the  English  kings.  In  these  charters  the  general  structure 
of  the  colonial  governments  was  prescribed,  but  the  details 
were  left  to  be  w^orked  out  by  the  colonists  themselves. 
Being  English  by  birth,  education,  and  tradition,  it  was 
entirely  natural  that  they  should  shape  their  institutions, 
even  when  not  required  by  law,  upon  the  models  with  which 
they  were  famihar.  When  independence  was  finally 
attained,  governmental  machinery  had  taken  definite  shape 
and  it  was  only  necessary  to  "remodel  it  upon  a  sovereign 
basis. 

American  law  and  legal  institutions  had  their  origin  in 
the  judicial  system  of  "England. '  The  beginnings  were  laid 
in  the  early  charters  and  ordinances,  which  provided  that 
the  colonists  should  imitate  and  follow  the  policy  and  the 
forms  of  the  laws,  customs,  and  manners  of  trial  and  the 
administration   of   justice  as  the  same   then   existed   in 

17 
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England.  In  the  early  days,  also,  the  mother  country 
retained  supervision  over  the  governments  of  the  colonists, 
and  so  was  able  to  control  the  character  of  their  institutions. 
The  common  law  of  England  became  at  the  outset  the  com- 
mon law  in  most  of  the  colonies,  and  eventually  it  became 
the  accepted  law  of  all  of  them.  Many  of  the  old  English 
statutes  were  either  held  by  the  courts  to  be  in  force  or  were 
formally  adopted  by  the  provincial  legislatures.  Con- 
tinuity of  development  was  promoted  by  the  fact  that  there 
was  a  right  of  appeal  from  the  colonial  courts  to  a  committee 
of  the  Privy  Council  residing  in  England,  which  had  power 
to  revise  or  reverse  the  judgments  of  the  local  courts.  This 
power  they  frequently  exercised.  The  natural  consequence 
was  that  colonial  law  was  kept  in  line  with  English  law,  at 
least,  as  far  as  fundamental  principles  were  concerned. 

The  evolution  of  the  colonial  judiciary  proceeded  along 
similar  lines.  The  charters  prescribed  the  general  character 
of  court  organization  and,  subsequently,  acts  of  Parlia- 
ment, royal  decrees,  or  acts  of  the  provincial  legislatures, 
dominated  by  English  governors  or  councils  of  state, 
established  the  courts  themselves.  In  England  the  highest 
court  of  appeals  was  the  House  of  Lords;  in  America  for  a 
long  time  the  English  precedent  was  followed,  and  the 
colonial  legislatures  exercised  the  appellate  jurisdiction. 
In  many  instances  similar  names  were  used  to  designate 
the  courts.  The  justice  of  the  peace  in  America  was  in 
most  respects  the  counterpart  of  the  justice  of  the  peace  in 
England.  The  grand  and  petit  juries,  ancient  institutions 
in  English  judicial  procedure,  became  integral  parts  of  the 
legal  system  of  America.  The  system  of  equity  juris- 
prudence was  likewise  derived  from  the  same  source.  There 
will  be  occasion  to  discuss  the  historical  background  of  these 
and  other  features  of  our  judicial  organization  hereafter.' 

The  intervention  of  the  Revolution  brought  into  exist- 
ence  the  American   states,   and   with  them  came   many 

•Sec  K'-ii'TJilly.  .MacDon.m.I),  "Select.  Clmrtors  Illustrative  of  Amerir.'vn 
Hi.Mtory,"  KiOri  177.");  Poohk,  "Charters  aii«l  (Constitutions  of  the  United 
States." 
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changes  in  governmental  organization,  including  some 
important  modifications  in  the  com*t  system.  In  the  first 
place,  the  appellate  jurisdiction  of  the  Privy  Council 
disappeared,  with  the  result  that  the  provincial  legis- 
latures became  the  courts  of  last  resort.  This,  however, 
was  changed  when  the  state  constitutions  were  adopted. 
In  them  the  theory  of  the  separation  of  govei'nmental 
powers  between  the  executive,  legislative,  and  judicial 
branches  was  introduced.  Supreme  courts  and  courts  of 
errors  and  appeals  supplanted  the  legislatures  as  the  highest 
appellate  bodies  in  all  types  of  litigation  except  in  certain 
matters  of  a  semipolitical  character,  such  as  legislative 
election  contests,  impeachment  trials,  and  the  like.  In 
some  instances  the  lower  courts  were  established  by  con- 
stitutional provision;  in  others,  the  authority  to  establish 
inferior  courts  was  delegated  to  the  legislatures.  The 
colonial  judiciary  provided  the  framework  for  the  new 
state  system.  Many  old  courts  were  reestablished,  with 
their  jurisdictions  substantially  the  same  as  before.  The 
change  from  the  old  to  the  new  order  produced  few  changes 
in  the  main  body  of  the  substantive  law.  The  com- 
mon law  of  England  became  in  general  the  common  law 
in  each  of  the  states,  and  so  in  a  measure,  it  continues  to 
be  today. 

A  century  and  a  half  of  development  has  produced  many 
changes  in  American  institutions,  but  it  is  still  remarkable 
how  much  there  is  in  the  field  of  law  and  in  the  organization 
and  procedure  of  the  courts  that  is  similar  in  most  essential 
respects  to  that  of  the  English  system.  The  states  which 
later  came  into  the  union  established  their  judiciaries  upon 
the  models  of  the  original  thirteen,  with  the  result  that 
there  are  now  forty-seven  separate  judicial  systems  which 
are  similar  to  each  other  in  most  important  particulars. 
The  exception  is  Louisiana,  which,  being  of  Spanish  and 
French  origin,  followed  the  precedents  of  the  continen- 
tal countries  and  evolved  a  system  similar  to  that  which 
existed  under  the  Code  Napoleon.  Time  has,  however, 
worked  many  changes,  and  today  the  legal  institutions  of 
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Louisiana  have  many  points  of  similarity  to  those  of  the 
other  states. 

The  Jurisdiction  of  Courts  in  General. — Before  proceed- 
ing to  a  description  of  particular  state  courts,  it  is  necessary 
to  define  \Yhat  is  meant  by  the  "jurisdiction"  of  courts, 
since  it  is  jurisdiction  that  gives  to  courts  their  individuality 
and  significance.  It  is  the  attribute  which  determines 
the  place  of  each  in  the  judicial  system  and  makes  possible 
a  classification  of  the  different  types  into  such  categories 
as  will  make  their  respective  functions  understandable. 
Jurisdiction  has  been  defined  as  the  power  or  authority, 
conferred  upon  a  court  by  the  constitution  or  laws,  to  hear 
and  determine  causes  between  parties  and  to  carry  the 
judgments  rendered  into  effect.^  The  term  is  also  used 
in  certain  particular  connections  to  describe  the  various 
elements  which  go  to  make  up  the  general  authority  of  a 
court  to  act. 

In  the  first  place,  a  court  must  have  jurisdiction  over  the 
subject  matter  of  suits  coming  before  it;  otherwise,  it  is  not 
competent  to  determine  them.  The  cause  of  action  must 
be  within  the  limits  of  the  court's  authority.  This  may 
refer  to  the  type  of  litigation  or  it  may  refer  to  the  amount 
of  money  involved  in  the  suit.  An  example  of  the  former 
is  a  suit  in  which  title  to  land  is  involved.  In  such  a  case 
it  is  generally  necessary  that  the  land  be  within  the  terri- 
tory over  which  the  court  has  authority,  and  this,  in  the 
case  of  a  state  court,  means  the  limits  of  the  state.  Other 
examples  are  actions  for  breach  of  contract  and  for  damages 
arising  out  of  other  civil  wrongs.  These  actions  are  said 
to  be  transitory  in  their  nature,  which  moans  they  may  be 
heard  wherever  jurisdiction  of  the  parties  may  be  obtained, 
regardless  of  where  the  contract  was  made,  where  it  was  to 
bo  performed,  or  whore  the  actional)lo  wrong  was  com- 
mitted. Accordingly,  a  New  York  contract,  meant  to  be 
performed  in  New  York,  would  be  a  proper  subject  for 
suit  in  the  Pennsylvania  courts,  provided  the  i)laintiff 
were  able  to  have  a  writ  of  summons  served  upon  the 

'  WithcTH  V.  f'attersnn,  27  Tex.  491. 
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defendant  within  the  hmits  of  Pennsylvania,  or  provided 
he  were  able  to  attach  the  latter's  property  within  that  state. 
Jurisdiction  over  the  subject  matter  of  a  suit  also  depends 
upon  the  amount  of  money  involved  in  the  litigation.  With 
respect  to  the  highest  court  of  the  state  and  the  principal 
trial  court  of  a  county,  there  is  generally  no  limitation  con- 
cerning the  amount.  There  are,  however,  in  every  state, 
inferior  courts  which  are  not  competent  under  the  law  to 
take  cognizance  of  suits  involving  more  than  a  stated 
amount  of  money.  Examples  are  intermediate  courts  of 
appeal,  municipal  courts,  and  justices  of  the  peace.  It 
is  also  common  for  inferior  courts,  to  be  restricted  both  as 
to  the  amount  of  jurisdiction,  and  also  as  to  subject  matter. 
As  illustrations,  municipal  courts  cannot  generally  try 
actions  for  divorce;  county  courts  may  be  limited  to  either 
criminal  or  probate  business,  and  justices  of  the  peace  may 
be  confined  to  the  trial  of  suits  arising  out  of  contracts  and 
excluded  from  hearing  disputes  concerning  the  title  to  land, 
and  so  on. 

f-  Jurisdictio7i  of  the  person  is  another  important  factor  in 
determining  the  authority  of  a  given  court.  Before  a 
person  can  be  subjected  to  the  authority  of  a  court,  it  is 
necessary  that  such  person  be  notified  of  the  proceedings 
pending  against  him.  He  must  be  given  an  opportunity 
to  defend  himself.  The  matter  is  accomplished  by  means 
of  the  service  of  a  summons  or  other  legal  notice  upon  the 
defendant  to  appear  before  the  court  issuing  the  process. 
Such  a  summons  must  be  served  within  the  territorial 
limits  of  the  court.  The  reason  for  the  rule  is  that  officers 
of  one  state  have  no  authority  to  perform  official  acts  in 
another  state.  A  New  Jersey  sheriff,  for  instance,  may  not 
serve  a  writ  in  the  state  of  Delaware.  If,  however,  he  is 
able  to  intercept  the  defendant  passing  through  his  county 
in  New  Jersey,  the  court  of  the  latter  state  obtains  juris- 
diction over  the  person  of  the  defendant  and  can  enter  a 
judgment  against  him  at  the  termination  of  the  suit.  Some- 
times it  is  possible  to  have  the  defendant  voluntarily  appear 
before  the  court  issuing  a  summons.     In  such  a  case  juris- 
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diction  over  the  person  is  effectively  obtained.  Sometimes 
a  court  may  have  jurisdiction  over  the  property  of  a  person 
without  having  jurisdiction  over  his  person.  This  occurs 
where  a  non-resident  has  property  within  the  state  in  which 
a  creditor  resides.  In  such  a  case  the  plaintiff  creditor 
attaches  the  property  of  the  defendant  in  the  hands  of  the 
person  in  possession.  If  the  plaintiff  succeeds  in  getting 
judgment  on  his  claim,  he  obtains  satisfaction  out  of  the 
proceeds  of  the  sale  of  the  property.  If  the  defendant  has 
a  defense  to  the  claim  he  is  likely  to  appear  and  defend  the 
suit.  Generally  the  rule  concerning  jurisdiction  of  the 
person  means  practically  that  a  plaintiff,  in  order  to  summon 
a  non-resident  defendant,  must  go  to  the  latter's  place  of 
residence  and  bring  his  action  there.  By  so  doing,  he  is  able 
to  bring  the  defendant  into  court  and,  in  case  he  obtains 
judgment,  to  find  available  property  out  of  which  to  obtain 
satisfaction. 

The  inferior  courts  of  a  state  are  limited  in  their  juris- 
diction to  a  certain  territorial  part  of  the  state,  generally 
the  county  or  judicial  district  in  which  the  court  is  located. 
Accordingly,  such  courts  cannot  as  a  rule  issue  writs  to 
be  served  upon  residents  of  other  districts,  nor  can  they 
issue  judgments  effective  against  property  in  other  parts 
of  the  state.  If,  however,  the  parties  to  the  suit  are  within 
the  district,  any  suit  may  be  maintained  and  any  remedy 
granted  which  directly  affects  and  operates  on  the  person  of 
the  defendant.  The  effect  of  this  limitation  usually  is  that 
a  plaintiff  in  one  district  finds  it  advisable  to  sue  a  non- 
resident defendant  in  the  latter's  own  district,  or,  if  he  has 
obtained  service  and  judgment  in  his  own  district,  he  will 
later  bring  proceedings  and  obtain  judgment  in  the  defend- 
ant's district  in  order  that  he  may  obtain  satisfaction  by 
j)rocoss  against  his  property.' 

Classification  of  Courts.  The  court  systems  of  the 
several   slates  are  similar  in   most  important  particulars, 

'  C!onccniiriK  jurisdiction  K^'UfTall.V,  see  Wokks,  "("oiiiis  ;iihI  rix-ir  Jiiris- 
(li<-fi<)n";  jiImo,  FJuow.n,  "Jurisditrtion  of  ('oiir(,s." 

('oiiccniiiiK  jmlKiiii'nts  jrciicriiliy,  scr  Fkkkman,  "Law  of  .ludnnu'iits;" 
als«j,  Bi-A«'K,  "I^aw  of  JudKnients." 
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though  they  differ  widely  in  the  details  of  their  organiza- 
tion. With  respect  to  the  general  scheme  of  division  into 
inferior  and  appellate  courts,  the  plan  of  organization  is 
similar  throughout  the  country.  All  states  have  courts  of 
final  appeal;  all  have  a  system  of  local  or  county  courts 
of  original  jurisdiction,  and  in  every  state  will  be  found  a 
minor  judiciary  composed  usually  of  justices  of  the  peace. 
The  dissimilarity  consists  in  the  great  variety  of  names 
which  are  used  to  designate  courts  of  similar  jurisdiction. 
Also,  there  is  much  diversity,  especially  as  regards  the 
courts  of  original  jurisdiction,  in  the  distribution  of  func- 
tions between  the  various  courts.  It  is  possible,  however, 
to  present  the  general  plan  of  organization  common  to  all 
states  and  to  point  out  the  more  important  differences.  A 
complete  list  of  the  courts  of  each  state,  and  a  brief  descrip- 
tion of  the  jurisdiction  of  each  appears  in  an  appendix  to 
this  book. 

It  is  convenient  to  classify  the  courts  according  to  the 
functions  which  they  generally  exercise.  On  this  basis 
the  classification  may  be  given  as  follows: 

1.  Highest  courts  of  appeals. 

2.  Intermediate  courts  of  appeals. 

3.  Local  courts  of  original  jurisdiction,  including 

a.  Civil  courts. 

b.  Equity  courts. 

c.  Criminal  courts. 

d.  Probate  courts. 

4.  The  minor  judiciary. 

The  classification  is  not  in  all  respects  satisfactory,  and  it 
cannot  be  made  so  for  the  reason  that  when  an  attempt  is 
made  to  place  the  various  courts  into  their  respective  cate- 
gories it  will  be  found  that  some  lie,  with  regard  to  certain 
functions,  partly  in  one  division  and  partly  in  another.  As 
examples,  the  highest  courts  commonly  have  original  juris- 
diction in  certain  matters,  whereas  their  main  business  is 
appellate,  and,  on  the  other  hand,  the  county  courts,  whose 
business  is  mostly  original,  frequently  are  courts  of  appeals 
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from  the  minor  judiciary.  The  classification  is,  however,  a 
useful  one  in  fixing  the  place  of  the  different  courts  with 
respect  to  their  most  important  functions.  Certain  excep- 
tions will  be  pointed  out. 

1.  Highest  Courts  of  Appeals. — The  highest  court  of 
appeals  in  a  state  is  generally  designated  b}^  the  title 
Supreme  Court.  In  a  few  states  other  names  are  used. 
In  Massachusetts  and  Maine  it  is  known  as  the  Supreme 
Judicial  Court;  in  Connecticut  as  the  Supreme  Court  of 
Errors;  in  Virginia  and  West  Virginia  as  the  Supreme  Court 
of  Appeals;  in  New  York,  Maryland,  Kentucky,  and  the 
District  of  Columbia  as  the  Court  of  Appeals;  and  in  New 
Jersey  as  the  Court  of  Errors  and  Appeals.^  The  various 
names  do  not  mean  that  the  functions  of  these  courts  are 
different  from  those  of  supreme  courts.  All  are  courts 
of  last  resort  in  the  particular  states.  The  term  ''court  of 
errors"  means  an  appellate  court  wherein  errors  of  law  of 
inferior  courts  are  corrected.  Accordingly,  every  appellate 
court  is  a  court  of  errors,  inasmuch  as  its  principal  function 
is  the  reviewing  of  the  proceedings  of  other  courts  to  deter- 
mine whether  the  actions  taken  are  in  accordance  with  law, 
and,  if  not,  to  grant  an  appropriate  remedy. 

The  highest  courts  of  all  of  the  states  except  one  were 
established  by  the  state  constitutions.-  In  some  instances 
the  exact  limits  of  the  court's  jurisdiction  is  defined,  but 
usually  authority  is  granted  in  general  terms  and  the  legis- 
lature is  given  the  power  to  determine  the  limits  in  detail. 
There  is,  however,  nuich  similarity  in  all  of  the  states  in  the 
matter  of  jurisdiction,  whether  it  is  regulated  by  constitu- 
tional provision  or  by  statute.  It  is  invariably  i^rovided 
that  the  highest  court  shall  have  jurisdiction  cooxtcMisive 
with  the  state  over  ai)peals  from  designatetl  inferior  courts. 
Sometimes  appeals  lie  from  the  intermediate  court  of  appeals 

'  iS<JO  H|)|)rii(lix  A;  also,  Coomoy,  "Krirl"  Making  and  I  fio  of  Law  liooks," 
ji|)pcndix,  chap.  7. 

*  In  New  Hainpsliiro  tlio  ostublishinont  of  all  courts  is  loft  tx)  tlic  goncral 
court  (Icgislfttiirr).     (.'onnt.  1902,  part  2,  art.  4. 
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only;  in  other  states,  from  several  of  the  lower  courts.  Fre- 
quently it  is  provided  that  in  suits  for  money  damages,  an 
appeal  shall  lie  to  the  highest  court  only  where  the 
sum  involved  exceeds  a  certain  stipulated  figure,  the  lower 
limit  varying  in  different  states  from  one  hundred  to  several 
thousand  dollars.  In  such  instances,  appeals  for  lesser 
amounts  terminate  in  the  intermediate  courts. 

Supreme  courts  universally  have  ultimate  jurisdiction 
over  controversies  involving  the  interpretation  of  state 
constitutions,  and  also  over  the  interpretation  of  the  federal 
Constitution  and  acts  of  Congress,  subject  in  the  latter 
instances  to  a  right  of  appeal  to  the  Supreme  Court  of  the 
United  States.  It  is  also  generally  provided  that  a  supreme 
court  shall  have  power  to  issue  all  writs  necessary  to  the 
complete  exercise  of  its  appellate  jurisdiction  and  in  aid  of 
its  superintending  control  over  the  inferior  courts.  This 
generally  includes  the  power  to  issue  writs  or  error,  cer- 
tiorari, supersedeas,  prohibition,  quo  warranto,  and  habeas 
corpus.  ^  Almost  all  of  the  highest  courts,  or  the  individual 
justices  thereof,  have  original  jurisdiction  in  habeas  corpus 
proceedings,  but  the  authority  is  not  frequently  exercised. 
It  is  common  practice  also  to  confer  upon  such  courts 
original  jurisdiction  in  mandamus  and  quo  warranto 
proceedings,  and  sometimes  over  the  hearing  of  claims 
against  the  state  and  over  cases  relating  to  state  revenue. 
In  six  states  the  supreme  court  is  directed  by  the  con- 
stitution to  render  advisory  opinions  upon  important 
questions  of  law  when  requested  by  the  governor  or,  in 
some  instances,  by  the  governor,  council,  senate,  or 
house  of  representatives.  In  Florida,  South  Dakota,  and 
Vermont,  the  request  must  come  from  the  governor  and 
includes  questions  concerning  executive  powers  only. 
In  Maine,  Massachusetts,  and  Colorado,  opinions  may 
be  requested  by  the  governor  or  legislature,  and  the 
subjects  upon  which  advice  may  be  obtained  are  not 
specified  further  than  that  they  must  be  important  ques- 

1  Terms  explained  hereafter;  see  index. 
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tions  of  law  and  they  are  to  be  leiideied  upon  "solemn 
occasions"  only.^ 

The  general  methods  of  procedure  before  the  appellate 
courts  are  sometimes  prescribed  by  statute,  but  the  courts 
themselves  are  generally  permitted  to  regulate  the  details. 
In  the  absence  of  legislative  restriction  they  possess  the 
inherent  power  to  promulgate  rules  of  practice,  and  it  is 
common  for  them  to  do  so.^  The  terms  and  sessions  of  the 
courts  are  generally  prescribed  by  law,  but  the  courts  have 
authority  to  regulate  the  matter  as  public  business  may 
demand.  Ordinarily,  the  sessions  of  the  highest  courts 
are  held  at  the  capital  of  the  state,  but  in  some  states  the 
courts  also  sit  at  specified  times  in  one  or  more  of  the 
principal  cities  of  the  state.  The  statutes  frequently 
provide  for  the  appointment  by  the  courts  of  attendants 
and  assistants,  but,  apart  from  legislative  authority,  a 
court  of  general  jurisdiction  possesses  the  inherent  power  to 
provide  the  necessary  officers  for  conducting  its  business.^ 

The  number  of  justices  serving  on  the  highest  courts  of 
appeals  varies  considerably  in  the  different  states.  It 
ranges  from  three  in  some  to  nine  in  others.^  In  most  of 
the  states  they  are  elected  by  popular  vote.^ 

The  great  bulk  of  the  business  of  supreme  courts  consists 
in  hearing  appeals  from  the  inferior  courts.  The  number  of 
trials  in  those  matters  where  original  jurisdiction  is  possessed 
is  insignificant.  On  appeal  the  case  is  heard  on  the 
record  transmitted  from  the  court  below.  No  new  evidence 
is  taken,  the  case  being  argued  on  the  law  applicable  to  the 
facts  as  determined  in  the  lower  court.  Decisions  are 
rondorod  on  the  vote  of  a  majority  of  the  justices  upon 

'  Ser  Constitutions:  Klorida,  Art.  IV,  Sec.  5;  South  Dakota,  Art.  V,  Sec.  13; 
Vortuont,  St.  190(>,  Soc;.  1341;  Maine,  Art.  VI,  See.  3;  Ma.ss.,  C  3,  Art.  II; 
('^)l()ra(lo,  Art.  VI,  Sec.  3. 

*  Laurel  ('(inning  (.'onipany  r.  Haltimorr,  etc.  R.  Co.,  1 1.'>  Md.  (iiJS;  Finlen  v. 
Ileinze,  27  Mont.  107. 

'  Mrholl  V.  KoxUr,  \'u  Calif.  410;  Peoi>lc  r.  Wemhll,  '^7  Hun.  (N.  V.)  3(12; 
While  V.  Ilughcn  Company,  9  S.  D.  12. 

*  liitiTE,  "Tlic  Ann'ricari  .Iu(1k<',"  (Imp.  1. 

'  S(M'  Journal  i){  .American  .hulieature  Society,  Oetol)er,   1!)!!). 
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approved  opinions  written  by  individual  members  of  the 
court.  When  there  is  occasion  for  the  taking  of  further 
testimony,  the  case  is  referred  back  to  the  lower  court. 
The  decisions  of  the  supreme  courts  are  printed  and  bound 
in  volumes  known  as  "State  Supreme  Court  Reports." 
In  the  older  and  more  populous  states  these  reports  run 
into  hundreds  of  volumes.  Together  with  the  state  stat- 
utes, they  provide  the  principal  source  of  information  con- 
cerning the  law  of  the  land.  Each  decision  is  a  guide  or 
precedent  for  the  adjudication  of  subsequent  litigation.^ 

2.  Intermediate  Courts  of  Appeals. — Intermediate  courts 
of  appeals  have  been  established  in  a  number  of  states  for 
the  purpose  of  relieving  the  highest  courts  of  a  part  of  their 
appellate  duties.  In  some  states  they  have  been  estab- 
lished by  constitutional  provisions;  in  others  by  legislative 
act.  A  variety  of  names  have  been  used  to  designate  them. 
In  Alabama,  Georgia,  and  Tennessee  there  is  one  inter- 
mediate court  called  in  each  case  the  Court  of  Appeals. 
In  Louisiana,  Missouri,  and  Ohio  there  are  in  each  state 
several  such  courts,  called  Courts  of  Appeal.  In  California 
there  are  several  known  as  District  Courts  of  Appeal.  In 
Illinois  and  Indiana  the  intermediate  court  is  known  as  the 
Appellate  Court.  In  Oklahoma  there  is  a  court  having 
appellate  jurisdiction  in  criminal  cases  only,  and  known  as 
the  Criminal  Court  of  Appeals.  In  Texas  the  same  situa- 
tion exists,  and  the  court  is  called  the  Court  of  Criminal 
Appeals.  There  are,  also,  in  Texas  several  courts  having 
appellate  jurisdiction  in  civil  matters,  and  they  are  known 
as  Courts  of  Civil  Appeals.  In  New  Jersey  the  intermediate 
court  is  called  the  Supreme  Court;  and  in  New  York,  the 
Supreme  Court,  Appellate  Division.  In  Pennsylvania  the 
title  Superior  Court  is  used. 

The  jurisdiction  of  the  intermediate  courts  differs  so 
much  in  the  several  states  that  it  is  not  possible  to  state 
the  limits  of  all  in  general  terms.  In  most  states  they  are 
limited  to  controversies  involving  less  than  a  stated 
amount  of  damages,  the  limit  being  usually  several  thou- 

1  See  chap.  VIII  for  description  of  tlie  work  of  appellate  courts. 
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sand  dollars.  Sometimes,  also,  there  is  fixed  a  lower  limit 
of  one  or  several  hundred  dollars,  and  appeals  below  such 
amounts  are  referred  to  the  local  courts  of  general  jurisdic- 
tion. Usually  it  is  provided  that  the  intermediate  court 
shall  have  jurisdiction  over  suits  of  certain  designated 
types  only,  other  cases  being  appealable  to  the  supreme 
court  directly.  Sometimes  the  jurisdiction  of  the  inter- 
mediate court  is  final  as  respects  most  types  of  litigation 
referred  to  it;  in  other  states  a  further  appeal  to  the  high- 
est court  is  allowed  in  certain  cases.  Very  commonly, 
the  higher  appeal  is  permitted  when  the  litigation  involves 
the  interpretation  of  state  or  federal  constitutions. 

The  provisions  concerning  the  Superior  Court  of  Pennsyl- 
vania illustrate,  in  a  general  way,  the  character  of  the 
jurisdiction  of  an  intermediate  court.  It  has  no  original 
jurisdiction  except  that  the  court,  or  any  judge  thereof, 
may  issue  writs  of  habeas  corpus.  It  has  exclusive  and  final 
appellate  jurisdiction  of  all  appeals  in  the  following  matters: 
(1)  all  proceedings  in  the  courts  of  quarter  sessions  of  the 
peace,  except  cases  involving  the  right  to  a  public  office;  (2) 
all  proceedings  in  the  courts  of  oyer  and  terminer  and 
general  jail  delivery,  except  cases  of  felonious  homicide;  (3) 
any  action,  claim,  distribution,  or  dispute  of  any  kind  in 
the  common  pleas,  county,  municipal,  or  orphans'  courts, 
at  law  or  in  equity,  if  the  subject  of  the  controversy  be 
either  money,  chattels,  real  or  personal,  or  the  possession  of 
or  title  to  real  property,  and  if,  also,  the  amount  or  value 
thereof  in  controversy  is  not  greater  than  twenty-five 
hundred  dollars,  exclusive  of  costs.  ^ 

In  those  states  where  there  are  no  intermediate  coiuts  of 
purely  appellate  jurisdiction,  it  is  usual  to  permit  appeals 
from  the  inferior  courts  of  limited  jurisdiction  to  the  local 
courts  having  general  original  jurisdiction.  The  inferior 
courts  referred  to  arc  commonly  the  county,  municipal, 
and  justices  courts,  and  the  courts  to  which  the  appeals 
are  allowed  are  usually  the  circuit,  superior,  district, 
and  common  pleas  courts.     Such  appeals  are  always  limited 

>  Acts  of  Juno  24,  1895,^1'.  L.  215;  and  March  2,  1923,  P.  L.  248. 
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to  certain  types  of  cases  and  also  as  to  the  amount  involved 
in  the  controversy,  which  is  usually  a  matter  of  a  few  hun- 
dred dollars.  Thus,  in  a  limited  sense,  the  local  trial  courts 
are  also  intermediate  courts  of  appeal.  It  will  be  noticed 
from  the  list  given  above  that  the  true  intermediate  courts 
are  in  those  states  having  large  populations.  In  the 
smaller  or  more  sparsely  settled  states  appellate  business 
is  readily  handled  by  the  supreme  courts,  assisted  in  small 
matters  by  the  local  courts  of  general  jurisdiction. 

The  intermediate  court  of  appeals  is  organized  in  about 
the  same  way  as  the  supreme  court.  There  are  from  three 
to  nine  justices  and  the  usual  court  officers.  Cases  are 
argued  on  the  records  transmitted  from  the  lower  courts, 
and  written  opinions  are  handed  down  in  each  case.  These 
decisions  are  printed  and  bound  in  the  same  manner  as 
those  of  the  highest  courts  and  are  important  sources  of 
legal  principles. 

3.  Local  Courts  of  Original  Jurisdiction. — The  local  state 
courts  of  original  jurisdiction  may  generally  be  referred  to 
as  the  trial  courts.  It  is  in  them  that  most  litigation 
originates,  and  they  handle  the  great  majority  of  the  cases 
disposed  of  by  the  courts  of  the  country.  Relatively  few 
cases  are  appealed.  Under  the  civil  law  in  continental 
European  countries,  and  in  such  other  countries  as  follow 
the  civil  law,  such  courts  are  generally  known  as  ''courts  of 
first  instance,"  a  term  equally  expressive  of  the  functions 
of  the  local  American  courts. 

A  great  variety  of  names  has  been  used  in  the  different 
states  to  designate  these  trial  courts,  and  there  is  a  con- 
siderable divergence  in  the  jurisdiction  of  those  having  the 
same  name.  Considering  them  as  a  class,  however,  there 
is  much  similarity  in  their  functions.  The  business  which 
they  are  called  upon  to  transact  is  substantially  the  same 
in  every  state,  and  may  be  divided  into  four  categories: 
(1)  civil  litigation,  (2)  criminal  prosecutions,  (3)  equity 
suits,  and  (4)  probate  matters.  Sometimes  there  are 
entirely  separate  courts  with  different  judges  for  each  class 
of  business.     In  other  states  the  same  judges  serve  in  more 
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than  one  court  at  difTorcnt  periods,  but  otherwise  the  iden- 
tity of  each  is  kei)t  distinct  and  they  are  called  by  different 
names.  In  still  other  states  one  local  court  handles  all 
types  of  litigation,  apportioning  its  time  into  several 
sessions  for  the  disposal  of  each  type. 

In  the  smaller  or  more  sparsely  settled  states  the  judicial 
system  is  generally  quite  simple  and  includes  only  three  or 
four  different  types  of  courts.  In  the  populous  states  it  is 
fre(iuently  quite  complicated,  and  there  will  often  be 
found  several  courts  with  concurrent  or  overlapping  juris- 
diction. This  condition  has  resulted  from  the  failure  of 
legislatures,  when  establishing  new  courts,  to  carry  out  any 
well-defined  plan.  Instead  of  increasing  the  size  and 
enlarging  the  functions  of  existing  courts,  they  have  created 
new  and  entirely  independent  bodies,  with  the  result  in 
many  cases  that  the  court  system  as  a  whole  has  become 
needlessly  complex.  The  modern  tendency  is  tow^ard  sim- 
plification by  means  of  a  process  of  unification,  and  prog- 
ress toward  this  end  is  being  made  in  a  number  of  states.^ 

An  examination  of  the  systems  of  the  various  states  dis- 
closes that  there  are  courts  with  certain  titles  common  to 
many.  In  the  civil  branch  the  more  usual  ones  are  known 
either  as  superior,  circuit,  district,  common  pleas,  county, 
city,  or  municipal  courts.  Of  these,  the  superior,  circuit, 
district,  and  common  pleas  are  courts  possessing  general  civil 
jurisdiction  in  law  and  equity,  without  limitation  as  to  the 
amount  involved  in  the  controversy.  The  county,  city, 
and  municipal  courts  are  usually  inferior  courts  limited  to 
certain  types  of  litigation  and  also  limited  as  respects  the 
amount  involved.  The  limit  is  commonly  one  or  two 
thousand  dollars.  Sometimes  several  or  all  of  these  courts 
exist  in  the  same  state,  the  jurisdiction  of  each  being  diiTer- 
ent  as  respects  the  territory  served,  the  type  of  litigation 
handled,  and  the  size  of  the  controversy  over  which  they 
exercise  authority. 

For  the  disposition  of  criminal  jirosecutions  there  are  in 
many  states  no  Hei)arate  courts,  such  cases  being  handled 

'  Sor  ri'ccnt  JournaU  of  tlic  Ainorican  .Judicature  Society. 


THE  STATE  COURT  SYSTEMS  31 

by  the  same  courts  that  try  the  civil  cases.  Accordingly, 
each  of  the  above-mentioned  tribunals  frequently  have 
terms  or  sessions  during  which  all  criminal  business  is 
transacted.  In  the  larger  centers  this  may  involve  con- 
tinuous sessions  throughout  the  year.  Where  these  condi- 
tions exist,  the  judges  of  the  civil  courts  serve  in  rotation  in 
the  criminal  division.  In  many  other  states,  separately 
organized  criminal  courts  are  maintained.  The  county 
court  or  city  court  frequently  has  jurisdiction  in  criminal 
matters  only.  In  some  states  the  criminal  court  is  called 
the  Court  of  Sessions;  in  others,  the  Court  of  Oyer  and 
Terminer  and  General  Jail  Delivery.  Still  another  is  the 
Court  of  Quarter  Sessions  of  the  Peace.  Even  where 
separately  organized  criminal  courts  are  maintained,  the 
judges  are  generally  the  same  as  those  serving  in  the  civil 
courts.^ 

In  the  domain  of  equity  jurisprudence,  there  are  three 
different  systems  in  use.  In  a  few  states  separate  courts 
with  separate  judges  are  maintained,  and  the  courts 
are  known  either  as  Courts  of  Equity  or,  according  to  Eng- 
lish precedent,  Courts  of  Chancery.  The  judges  of  such 
courts  sometimes  have  the  venerable  title  of  chancellor. 
In  many  of  the  other  states  jurisdiction  over  cases  of  this 
type  is  entrusted  to  the  local  courts  of  general  original 
jurisdiction.  Where  this  practice  exists,  it  is  usual  for 
such  courts  to  assign  certain  periods  or  terms  for  the  trial 
or  disposition  of  cases  in  equity.  During  such  periods  the 
court  is  referred  to  as  the  Court  of  Equity,  In  the  remain- 
ing states  the  distinction  between  law  and  equity  as  separate 
branches  of  jurisprudence  has  been  abolished,  and  both 
types  of  business  are  merged  into  one  system,  in  which  both 
legal  and  equitable  principles  are  administered.  In  these 
states  there  is  no  occasion  for  separate  courts.^ 

Jurisdiction  over  the  probate  of  wills,  the  granting  of 
letters  of  administration,  the  management  of  the  estates  of 
decedents  and  litigation  connected  therewith  are  in  some 

'  For  description  of  work  of  criminal  courts  see  chaps.  XII,  XIII. 
■^  For  description  of  work  of  courts  of  equity  see  chap.  X. 
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states  entrusted  to  the  same  local  courts  that  handle  other 
types  of  litigation.  This  is  the  case  particularly  in  those 
localities  where  the  volume  of  such  business  is  too  small  to 
justify  the  maintenance  of  special  courts.  In  many  of  the 
densely  populated  states  there  are  separate  courts  for  this 
work.  The  most  common  name  is  that  of  Probate  Court, 
but  sometimes  they  are  known  as  Orphans'  Courts  or  as 
Surrogate  Courts.  In  a  few  states  there  will  be  found  sep- 
arate probate  courts  in  the  larger  centers  of  population,  but 
none  in  the  other  counties  of  the  state,  the  business  in  the 
latter  localities  being  handled  at  special  terms  by  the  other 
civil  courts  of  general  jurisdiction.  It  is  usual  in  all  states 
to  have  in  each  county  an  official  whose  duty  it  is  to  receive 
wills  for  probate,  to  grant  letters  testamentary  and  letters 
of  administration,  and  to  attend  to  various  administrative 
duties  in  connection  with  the  estates  of  decedents.  Some- 
times this  function  is  performed  by  a  probate  judge;  in 
other  states  similar  officers  are  known  as  registers  of  wills  or 
as  surrogates.  These  officials  are  under  the  general  super- 
vision of  the  courts  having  jurisdiction  over  probate 
matters.^ 

4.  The  Minor  Judiciary. — In  the  judicial  system  of  a 
country  there  has  always  been  found  a  need  for  special 
courts  to  handle,  without  undue  formality,  litigation  of  a 
minor  character.  This  need  has  been  met  in  countries 
where  the  English  law  obtains  by  officials  known  generally 
as  justices  of  the  peace.  In  America  the  justice's  court  is 
one  of  the  oldest  parts  of  the  judiciary.  In  England  the 
justice  possesses  authority  in  criminal  matters  only,  but  in 
the  United  States  he  has  been  given  jurisdiction  over  small 
civil  litigation  as  well.  Sometimes  he  is  known  by  the  title 
of  magistrate,  and  occasionally  as  alderman.  Usually 
there  is  no  retiuiremont  that  a  justice  be  learned  in  the  law, 
and  generally  he  is  [not.  In  most  states  he  is  elected  by 
popular  vote,  and  serves  generally  for  a  term  of  from  two  to 
four  years.  He  is  assisted  in  his  judicial  duties  by  a  clerk 
and  one  or  more  constables. 

•  For  description  of  work  of  probate  courts  sec  chap.  XI. 
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In  criminal  matters  the  justice  of  the  peace  performs  two 
functions:  ■(!)  he  acts  as  a  committing  magistrate  in  the 
preUminary  hearing  of  criminal  complaints  involving  serious 
crimes,  and  (2)  he  conducts  summary  trials  of  minor 
offenses,  and  has  authority  to  impose  small  fines  and  to 
imprison  for  short  periods.  In  civil  matters  the  justice  has 
jurisdiction  over  certain  types  of  cases  involving  generally 
not  more  than  three  hundred  dollars.  There  is  usually 
a  right  of  appeal  allowed  from  his  judgments.^ 

Minor  Court  Officials. — A  description  of  the  organization 
of  the  judicial  system  is  not  complete  without  the  mention 
of  several  minor,  but  very  necessary,  judicial  officers  who 
perform  certain  important  administrative  functions  in 
connection  with  the  daily  work  of  the  courts. 

Every  court  requires  an  official  to  take  charge  of  the 
records  of  litigation.  He  is  usually  designated  by  the  term 
"clerk  of  the  court." ^  Each  of  the  principal  courts  of  the 
state  has  an  officer  of  this  character,  and  his  title  includes 
the  name  of  the  court  to  which  he  is  attached,  such  as  clerk 
of  the  supreme  court,  clerk  of  the  district  court,  etc.  In 
some  states  the  clerk  is  elected,  and  in  others  he  is  appointed 
by  the  court  which  he  serves,  but  in  any  case  he  is  under 
the  supervision  of  the  judges  and  subject  to  their  direction. 
Briefly  stated,  he  has  charge  of  the  clerical  part  of  the 
court's  business;  he  has  custody  of  the  records  and  seal  of 
the  court;  he  issues  the  writs  or  other  process  necessary  to 
the  conduct  of  litigation;  he  enters  judgments,  gives  certified 
copies  of  records,  and  in  general  attends  to  most  of  the  min- 
isterial duties  of  the  court.  The  office  is  a  responsible  one, 
and  the  incumbent  is  usually  a  respected  member  of  the 
community.^ 

Another  important  court  official  is  the  sheriff.  The  office 
is  an  ancient  one  in  English  legal  history,  and  the  duties  of 
a  sheriff  are  substantially  the  same  now  as  in  the  past. 
He  is  the  chief  executive  officer  of  the  county,  and  is  chosen 

'  For  description  of  the  functions  of  justices  of  the  peace  see  chap.  IV. 

^  In  Pennsylvania  he  is  called  prothonotary. 

^  See  Moore  on  "Clerk  of  Courts"  in  11  Corpus  Juris  845. 
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by  popular  election.  His  principal  duties  are  in  aid  of  the 
criminal  and  civil  courts,  such  as  the  serving  of  writs  or 
process  issued  by  the  courts,  the  summoning  of  juries,  the 
execution  of  judgments,  and  the  conducting  of  judicial 
sales.  He  acts  as  conservator  of  the  peace  of  the  county 
and,  as  such,  he  must  assist  in  the  enforcement  of  the 
criminal  laws,  prevent  breaches  of  the  peace,  and  arrest 
offenders.  Frequently  the  sheriff  has  charge  of  the  county 
jail  and  is  charged  with  the  custody  of  prisoners  before  and 
while  they  are  on  trial.  The  sheriff  is  liable  in  a  personal 
action  to  parties  injured  as  a  result  of  an  unlawful  levy  or 
sale,  and  for  many  other  derelictions  of  duty.  He  is  accord- 
ingly placed  under  bond  to  perform  his  duties  faithfully, 
and  such  bond  serves  to  indemnify  persons  injured  by  his 
unlawful  acts.  <^ 

Analogous  to  the  office  of  sheriff  is  the  office  of  constable. 
A  constable  is  an  officer  attached  to  an  inferior  court,  such 
as  that  of  a  justice  of  the  peace.  He  is  sometimes  appointed, 
but  in  most  states  he  is  elected.  His  duties  are  similar  to 
those  of  the  sheriff,  but  his  powers  are  less  and  his  juris- 
diction smaller.  He  serves  writs  issued  by  justices  or 
magistrates,  arrests  offenders,  conducts  sales  of  property 
in  executions,  and  performs  other  duties  of  hke  nature.^ 

The  coroner  is  another  official  who  will  be  found  in  many 
of  the  states.  His  office,  also,  has  come  out  of  the  hoary 
past,  but,  unlike  that  of  the  sheriff,  is  not  held  in  as  high 
esteem  now  as  formerly.  He  is  generally  elected  by  ])()i)u- 
lar  vote.  His  principal  duty  consists  in  the  holding  of 
inquisitions  over  the  bodies  of  persons  who  appear  to  have 
come  to  death  as  a  result  of  some  violent  and  unlawful 
means.  He  is  assisted  in  the  performance  of  his  functions 
by  a  jury.  In  case  the  verdict  of  the  coroner's  jury  shows 
that  a  crime  has  been  committed,  it  becomes  the  duty  of 
the  coroner  to  take  measures  for  the  jipinehension  of  the 
guilty.'party.  Accordingly,  he  works  in  conjunction  witli 
the  .sheriff  .'Uid  i)(»lice  officials  of  the  coinnuinify.     There  is 

1  Hvv  M  AiiiiATH  on  "Sheriffs  and  ConstuMcs''  in  35  Cyclopoilia  of  Law  and 
Procedure  14.55. 
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usually  attached  to  the  coroner's  office  a  physician  whose 
duty  it  is  to  perform  autopsies  and  to  advise  the  coroner 
and  jury  of  technical  matters.  There  is  a  tendency  in  the 
United  States  to  abolish  the  office  of  coroner  and  to  sub- 
stitute medical  examiners  in  their  place.  ^ 

In  addition  to  the  officers  mentioned,  there  are  attached 
to  every  court  a  number  of  minor  officials  who  assist  the 
courts  in  the  performance  of  their  functions  in  different 
ways.  There  are  criers,  whose  duty  it  is  to  make  the  various 
proclamations  in  the  court  room;  the  tipstaves,  who  pre- 
serve order  and  attend  the  judge  in  various  ways;  and  the 
court  stenographers,  who  make  a  record  of  the  proceedings 
of  the  court. 
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CHAPTER  III 
THE  FEDERAL  COURT  SYSTEM 

Introductory. — The  government  of  the  United  States 
came  into  existence  by  the  adoption  of  the  Constitution  of 
the  United  States.  All  of  the  powers  and  authority  which 
it  possesses  emanate  from  that  document,  which  was  framed 
by  the  representatives  of  the  states  and  adopted  in  1787  by 
the  ratification  of  the  states.  The  theory  upon  which  the 
federal  government  was  created  was  that  it  should  exercise 
only  such  authority  as  was  specifically  granted  to  it  by  the 
Constitution  and  that  all  other  governmental  powers 
should  remain  with  the  states.  In  order  that  there  might 
be  no  doubt  on  the  subject,  an  amendment  was  adopted  in 
1791,  which  declared: 

The  powers  not  delegated  to  tlie  United  States  by  tlie  Constitution, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  tlie  States  respec- 
tively, or  to  the  people.* 

It  accordingly  results  that  if  it  is  desired  to  determine  the 
powers  of  any  of  the  coordinate  branches  of  the  federal 
government,  either  the  legislative,  executive,  or  judicial, 
the  provisions  of  the  Constitution  itself  nuist  be  examined. 
When  the  framers  of  the  Constitution  came  to  consider 
the  manner  in  which  its  provisions  and  laws  of  Congress 
should  be  enforced,  they  were  faced  with  two  alternatives. 
Either  they  could  leave  the  enforcement  to  the  state  courts, 
or  they  could  establish  a  federal  judiciary  upon  an  entirely 
ind('i)(Mi(lont  basis.  The  objections  to  the  former  scheme 
were  many.  It  would  have  meant  placing  the  authoritj'  of 
the  federal  government  under  the  supervision  and,  to  a  large 
extent,  the  control  of  many  independent  judicial  bodies. 
If  different  interpretations  of  the  Constitution  and  laws 

•  Amendment  X. 

30 


51 


I 


THE  FEDERAL  COURT  SYSTEM  37 

were  adopted  by  the  different  state  courts,  the  effectiveness 
of  the  federal  government  would  be  much  impaired,  if, 
indeed,  it  were  not  destroyed.  The  states,  moreover,  were 
exceedingly  jealous  of  their  own  authority  and  viewed  with 
suspicion  the  establishment  of  a  national  government.  On 
the  other  hand,  there  were  many  positive  reasons  for  the 
establishment  of  a  national  judiciary.  Besides  the  neces- 
sity for  a  omiform  construction  of  federal  law  in  all  parts 
of  the  country,  there  had  to  be  impartial  forums  for  the 
adjudication  of  such  questions  as  the  disposition  of  federal 
property,  disputes  between  the  various  states,  controversies 
between  citizens  of  different  states,  and  other  similar  mat- 
ters. Very  wisely,  the  Constitutional  Convention  of  1787 
adopted  the  plan  of  a  federal  judiciary.  Had  they  not  done 
so,  it  is  doubtful  if  the  government  they  established  would 
have  survived.  It  has  been  largely  by  means  of  the 
decisions  of  the  Supreme  Court  of  the  United  States,  written 
by  such  men  as  Chief  Justices  Marshall  and  Taney,  that  the 
effectiveness  and  stability  of  the  federal  government  has 
been  accomplished. 

The  judicial  system  of  the  United  States  is  provided  for 
by  Article  III,  Section  I,  of  the  Constitution,  which  reads 
in  part  as  follow^s: 

The  judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  estabUsh. 

Since  the  Supreme  Court  exists  by  virtue  of  an  express  pro- 
vision, it  cannot  be  abolished  except  by  constitutional 
amendment.  The  inferior  courts  may  be  created  by  act  of 
Congress,  and  it  has  been  held  that  the  power  to  establish 
courts  also  includes  the  power  to  abolish  them.^  Many 
inferior  courts  have  been  established  from  time  to  time,  and 
there  have  been  several  instances  in  which  they  have  been 
abolished.-  The  power  to  establish  inferior  courts  neces- 
sarily includes  the  power  to  define  their  jurisdiction  within 

1  Ex  parte  McCardlo,  7  Wall.  (U.  S.)  506. 

-  Notablv  the  Circuit  Courts  in  1911  and  the  Commerce  Court  in  1913. 


38  AMERICAN  COURTS 

constitutional  limits,  and  this  has  been  done  in  a  long  series 
of  federal  acts. 

Jurisdiction  and  Powers  Generally. — The  subject  of  the 
jurisdiction  of  courts  is  a  very  technical  one,  and  this  is 
especially  true  of  the  federal  courts  of  the  United  States. 
]\Iany  distinguished  lawyers  have  come  to  grief  in  trying  to 
guide  their  clients  through  the  maze  of  jurisdictional  prob- 
lems involved  in  litigation  in  these  courts. 

The  jurisdiction  of  the  federal  courts  is  defined  by  Article 
III,  Section  II,  of  the  Constitution,  which  provides  as 
follows : 

The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their  authority;  to  all  cases  affect- 
ing ambassadors,  other  public  ministers  and  consuls;  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controversies  between  two  or  more 
States;  between  a  State  and  citizens  of  another  State;  between  citizens 
of  different  States,  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States,  and  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens  or  subjects. 

The  Eleventh  Amendment  changes  Section  II  of  Article 
III  with  respect  to  suits  against  the  States.  It  reads  as 
follows : 

The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equit}',  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State. 

This  amendment  was  passed  because  it  was  believed  that 
such  suits  were  an  unwarranted  derogation  of  the  sovereign 
powers  of  the  states. 

Jurisdiction  Dependent  on  Existence  of  Federal  Ques- 
tion. A  federal  (luestiuu  is  one  arising  untler  the  Constitu- 
tion or  laws  of  the  United  States,  or  treaties  made  under 
their  authority.  .Ml  (juestions  which  are  included  in  this 
description  are  within  the  judicial  power  of  the  federal 
courts.'  'J'lioro  are  a  great  many  (luestiims  of  this  char- 
acter, and  the  more  iiiipoitant   ones  sliould  )>(»  iiienlioiied. 

'  Slnrin  v.  A  tic  York,  1 1.1  U.  S.  'J  IS. 
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Whenever  any  person  claims,  by  virtue  of  any  provision 
of  the  Constitution  of  the  United  States,  some  right  or 
privilege  of  which  he  will  be  deprived  unless  his  claim  is 
sustained,  he  has  the  right  to  sue  in  the  federal  courts. 
Under  this  rule  he  could,  for  illustration,  claim  relief  from 
a  state  law  which  impaired  the  obligation  of  his  contract  in 
violation  of  Article  I,  Section  X;^  he  could  ask  relief  on  the 
ground  that  he  had  been  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  that  he  had  been 
denied  the  equal  protection  of  the  laws  in  violation  of  the 
Fourteenth  Amendment ;-  or  he  could  claim  that  he  had  been 
denied  freedom  of  worship,  freedom  of  speech,  or  the  right 
peaceably  to  assemble  with  others,  in  violation  of  the  First 
Amendment.  A  great  number  of  questions  arising  under 
the  various  provisions  of  the  Constitution  have  already  been 
the  subject  of  litigation  in  the  federal  courts,  and  the  num- 
ber which  may  arise  in  the  future  is  virtually  without  limit. 

Cases  arising  under  the  treaties  of  the  United  States 
afford  another  subject  of  jurisdiction  of  the  federal  courts. 
In  this  category  falls  every  controversy  which  involves 
the  construction  or  effect  of  a  treaty  to  which  the  United 
States  is  a  party.  In  order  that  litigation  may  come  within 
this  field  of  jurisdiction,  it  is  necessary  that  some  right, 
title,  privilege,  or  immunity  dependent  on  the  treaty  shall 
be  set  up  or  claimed.^  Illustrations  of  jurisdiction  of  this 
character  have  been  cases  wherein  aliens  have  claimed 
rights  within  the  United  States  by  virtue  of  treaties  between 
their  native  countries  and  the  United  States. 

Another  very  important  class  of  litigation  which  is  within 
the  jurisdiction  of  the  federal  courts  is  that  arising  under 
the  laws  of  the  United  States  enacted  by  Congress.  The 
authority  of  Congress  to  pass  laws  is,  of  course,  limited  by 
the  Constitution,  but  the  range  of  subjects  which  may  be 
regulated  is  very  large  and  has  given  rise  to  a  vast  amount 
of  legislation.     Whenever   questions   arise  which   involve 

1  Vickfiburg  v.  Vicksbwg  Water  Works  Company,  202  U.  S.  453, 

^  San  Francisco  G.  &  E.  Co.  v.  San  Francisco,  189  Fed.  943. 

^  Sault  Sle.  Marie  v.  Internalional  Transit  Company,  234  U.  S.  333. 
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rights  existing  by  virtue  of  these  federal  acts,  the  courts  of 
the  United  States  have  jurisdiction.  Many  illustrations 
could  be  given,  but  a  few  will  be  sufficient.  Actions  founded 
on  the  revenue  laws,  such  as  suits  against  internal  revenue 
collectors  to  recover  taxes  illegally  collected  would  fall 
within  this  classification.  ^  So  would  suits  founded  upon  the 
patent,  copyright,  or  trade  mark  laws,  instances  of  which 
would  be  actions  for  the  infringement  of  patents,  copyrights, 
or  trade  marks.  ^  Actions  relating  to  interstate  commerce 
under  the  federal  laws  regulating  commerce  are  other 
common  illustrations.  ^  Questions  concerning  the  navigable 
waters  of  the  United  States  are  still  other  instances,  as  are 
also  actions  for  torts  upon  the  high  seas,  actions  relating  to 
public  lands,  actions  against  officers  or  agents  of  the  United 
States,  actions  relating  to  bankruptcy  matters,  to  the 
federal  income  tax  laws,  to  the  federal  prohibition  enforce- 
ment acts,  and  a  great  many  other  matters. 

Jurisdiction  Dependent  on  Citizenship  or  Character  of 
Parties. — In  addition  to  those  matters  which  are  classed 
as  federal  questions  because  of  the  character  of  the  subject 
matter  involved,  there  are  also  other  types  of  controversies 
which  come  within  the  federal  jurisdiction  because  of  the 
citizenhip  or  character  of  the  parties  to  the  litigation. 

The  Constitution  gives  the  federal  courts  authority  over 
"all  cases  affecting  ambassadors  or  other  public  ministers 
and  consuls,"  and  the  Supreme  Court  has  original  jurisdic- 
tif)n  in  such  cases.  It  has  been  held,  however,  that  Congress 
may  grant  concurrent  jurisdiction  in  such  cases  to  the  other 
federal  courts,  and  Congress  has  given  the  district  courts 
authority  over  suits  against  consuls  and  vice-consuls. 
Proceedings  against  ambassadors  or  other  public  ministers, 
or  their  domestic  servants,  are  still  within  the  exclusive 
province  of  the  Supreme  Court. "^ 

Under  the  Constitution  the  judicial  power  of  the  federal 
government  extends  to  controversies  to  which  tlie  United 

«  Downea  v.  Bvlwell,  182  U.  S.  244. 

'  llealy  v.  Sen  dull  SjwrinUy  Coiniiany,  '2'A7  V.  S.  479. 

*  N.  y.  Central  li.  Co.  v.  Mutual  Orange  Dislribulurs,  251  Fed.  230. 

« liors  V.  Preston,  1 1 1  U.  S.  2r,2. 
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States  is  a  party,  and  accordingly  all  actions  brought  by 
the  United  States  as  a  plaintiff,  and  all  suits  in  which  the 
United  States  permits  itself  to  be  sued  as  a  defendant, 
must  be  brought  in  the  federal  courts.^ 
'"The  judicial  power  of  the  United  States  also  extends  to 
controversies  between  two  or  more  states.  In  such  cases 
the  Supreme  Court  has  original  and  exclusive  jurisdiction, 
but  it  will  only  entertain  it  where  the  controversy  is  of  a 
justiciable  and  non-political  nature.  The  most  numerous 
class  of  controversies  of  this  character  have  been  suits 
between  states  as  to  the  boundaries  of  their  respective 
territories.^  The  federal  power  likewise  extends  to  actions 
by  a  state  against  citizens  of  another  state  or  foreign  states, 
citizens  or  subjects,  and  the  Supreme  Court  has  original 
but  not  exclusive  jurisdiction  of  such  cases.  It  thus  appears 
that  where  one  state  is  being  sued  by  another  state,  the 
Supreme  Court  only  may  entertain  jurisdiction,  but  where 
a  state  is  a  plaintiff  in  an  action  against  a  citizen  of  another 
state,  it  has  the  option  of  suing  either  in  the  Supreme  Court 
or  in  one  of  the  other  federal  courts.^  A  state  may  not  use 
the  federal  courts  for  the  enforcement  of  its  penal  laws, 
as  it  is  held  that  such  laws  cannot  be  enforced  in  the  courts 
of  another  sovereignty.^  Since  the  Eleventh  Amendment, 
the  judicial  power  of  the  United  States  does  not  extend  to 
suits  against  a  state  by  citizens  of  another  state,  and  accord- 
ingly such  actions  must  be  brought  in  the  courts  of  the 
defendant  state.  ^ 

A  very  important  type  of  case  which  goes  to  the  federal 
courts  is  that  involving  a  controversy  between  citizens  of 
different  states.^  Such  cases  are  within  the  federal  juris- 
diction, regardless  of  the  subject  matter  of  the  litigation. 
Formerly,  there  was  no  limitation  as  respects  the  amount 
involved  in  the  suit,  but  by  successive  statutes  Congress 

^  Postmaster  General  v.  Early,  12  Wheat    13G. 
«  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288. 
3  Ames  V.  Kansas,  111  U.  S.  449. 

*  Wisconsin  v.  Pelican  Ins.  Co.,  Supra. 

*  Hans  V.  Louisiana,  134  U.  S.  11. 

*  Morris  v.  Gilmer,  129  .U.  S.  315. 
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has  fixed  minimum  amounts,  below  which  the  federal  courts 
are  not  permitted  to  entertain  jurisdiction  of  such  suits. 
The  amount  is  now  three  thousand  dollars  and,  accordingly, 
where  the  suit  is  for  less  than  this,  it  must  be  brought  in 
a  state  court,  unless,  of  course,  the  federal  courts  have 
jurisdiction  on  grounds  other  than  that  of  diverse  citizen- 
ship. For  illustration,  Jones,  of  New  York,  wishes  to  sue 
Smith,  of  Atlanta,  for  two  thousand  dollars  for  goods  sold 
and  delivered.  He  must  bring  his  action  in  a  state  court, 
in  a  district  where  he  can  obtain  service  upon  the  defendant. 
If  he  wishes  to  sue  for  more  than  three  thousand  dollars,  he 
will  have  the  option  of  bringing  his  suit  either  in  a  state 
court  or  in  a  district  court  of  the  United  States. 

The  Supreme  Court  of  the  United  States. — The  Supreme 
Court  of  the  United  States  is  composed  of  a  chief  justice 
and  eight  associate  justices,  appointed  by  the  President  and 
confirmed  by  the  Senate.  There  is  one  term  of  court 
annually,  commencing  the  first  Monday  in  October  and 
lasting,  as  a  rule,  until  June  of  the  following  year,  with 
adjournments  and  special  terms  to  suit  the  convenience  of 
the  court.     It  sits  in  the  Capitol  at  Washington. 

The  jurisdiction  of  the  Supreme  Court  is  original  in 
cases  affecting  ambassadors,  public  ministers,  and  consuls 
of  foreign  countries,  and  in  cases  in  which  a  state  is  a  party. ^ 
In  all  other  matters  it  has  appellate  jurisdiction  only. 
When  acting  as  a  court  of  original  jurisdiction,  it  has  gen- 
erally followed  the  methods  of  procedure  used  in  courts  of 
equity.-  The  number  of  caseai  in  which  such  jurisdiction 
has  been  exercised  has  been  small,  so  that  in  practice  the 
Supreme  Court  is  essentially  an  appellate  court. 

The  Constitution  provides  that  "in  all  other  cases"  which 
are  within  the  judicial  j)()wer  of  the  United  States: 

Tlie  Supreme  Court  .shall  have  appellate  jurisdiction,  both  a.s  to  law 
and  fact,  with  such  exceptions,  and  under  such  regulations  as  the 
Congress  Hhall  make.' 

•Art.  Ill,  sec.  II. 

«,S<'o  BiTNv,    "United  States  Courts,"  p.  It. 

'.Art.,  in,  S.C.  II. 


THE  FEDERAL  COURT  SYSTEM  43 

In  accordance  with  this  authority,  Congress  has,  in  a  series 
of  acts,  defined  in  detail  the  appellate  jurisdiction  of  the 
Supreme  Court,  and  the  general  limits  may  be  briefly 
stated. 

Most  of  the  appeals  to  the  Supreme  Court  come  from  the 
circuit  courts  of  appeal,  but  not  all  judgments  of  the  latter 
courts  may  be  appealed.  The  Judicial  Code  as  amended  in 
1925  provides: 

Any  case  in  a  circuit  court  of  appeals  where  is  drawn  in  question 
the  validity  of  a  statute  of  any  state,  on  the  ground  of  its  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  against  its  validity,  may,  at  the  election  of  the  party  relying 
on  such  state  statute,  be  taken  to  the  Supreme  Court  for  review  on  writ 
of  error  or  appeal. ^ 

In  a  case  of  this  kind  the  Supreme  Court  confines  its 
examination  solely  to  the  federal  questions  involved. 

In  addition  to  the  right  of  a  litigant  to  appeal,  there  are 
two  other  ways  in  which  a  case  may  reach  the  Supreme 
Court  from  a  circuit  court  of  appeals.  The  latter  court  has 
authority  to  certify  to  the  Supreme  Court  any  questions  or 
propositions  of  law  concerning  which  it  desires  instruction 
to  enable  it  to  make  a  proper  decision.  When  this  is  done, 
the  Supreme  Court  may  merely  answer  the  question 
propounded  or  it  may  require  that  the  whole  case  be  sub- 
mitted to  it  for  final  adjudication.^  There  is  also  a  way  by 
which  the  Supreme  Court  itself  can  compel  a  circuit  court  of 
appeals  to  transmit  a  case  to  it  for  decision.  The  Code 
provides  that  in  any  case,  civil  or  criminal  (in  a  circuit  court 
of  appeals),  it  is  competent  for  the  Supreme  Court,  upon  the 
petition  of  any  party  to  the  suit,  to  require  by  certiorari, 
either  before  or  after  judgment,  that  the  cause  be  certified 
to  it  for  its  determination.^  In  practice  this  writ  is  not 
frequently  issued,  and  only  in  matters  where  the  Supreme 
Court  deems  it  important  that  there  should  be  a  decision 
by  the  highest  court. 

1  Judicial  Code,  sec.  240  (/>).     Writs  of  error  are  discussed  in  chap.  VITI. 

2  Ibid.,  sec.  239. 

^  Ibid.,  sec.  240  (a).     Writs  of  certiorari  are  di.scussed  in  chap.  VIII. 
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There  arc  two  types  of  cases  which,  under  certain  circum- 
stances, may  be  taken  from  a  state  court  to  the  Supreme 
Court  of  the  United  States.  There  is  no  provision  in  the 
Constitution  permitting  this,  but  the  Supreme  Court  has 
upheld  the  right  in  various  cases,  ^  and  the  matter  is  now 
regulated  by  statute.  Appeals  in  such  cases  are  carried  to 
the  Supreme  Court  on  a  writ  of  error  allowed  at  the  discre- 
tion of  a  justice  of  the  Supreme  Court,  or  the  judge  of  the 
state  court  from  which  the  appeal  is  taken.  The  two  types 
of  cases  are:  (1)  where  there  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of  the  United  States,  and  the 
decision  of  the  state  court  is  against  its  validity;  (2)  where 
there  is  drawn  in  question  the  validity  of  a  statute  of  any 
state  as  being  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in  favor  of  its 
validity.^  The  judgment  appealed  from  must  be  a  final 
judgment  of  the  highest  court  of  the  state  in  which  a  deci- 
sion in  the  suit  could  be  had.  If  the  state  court  only  passes 
on  some  title,  right,  privilege,  or  exemption  claimed  under 
the  Constitution,  treaty,  or  statute  of  the  United  States 
without  involving  the  validity  of  a  treaty,  or  statute,  or 
authority,  a  writ  of  error  will  not  be  issued.  In  cases 
within  the  two  classes  mentioned,  the  Supreme  Court  con- 
siders only  the  federal  questions  involved,  and  the  other 
aspects  of  the  case  are  loft  to  the  state  court."' 

In  addition  to  the  cases  which  may  go  to  the  Supreme 
Court  on  a  writ  of  error,  that  court  has  authority  to  compel 
the  highest  court  of  a  state  to  transmit  the  record  of  a  case 
to  it  under  certain  circumstances.  This  is  called  juris- 
diction by  certiorari,  and  the  procedure  is  for  the  Supreme 
Court  to  issue  a  writ  of  certiorari  directed  to  the  state 
court,  re(iuiring  it  to  send  the  record  of  the  case  to  the 
Supreme  Court.  This  writ  may  be  issued  in  cases  where, 
in  a  final  judgment  of  a  state  court,  (1)  there  is  drawn  in 
ciuestion  the  validity  of  a  treaty  or  statute  of  the  United 

'  See  Martin  v.  Hunter,  1  Wlirat.  ;J01;  foficna  v.  Virfrinia,  G  Wliciit.  264. 

*  Jinlifi.'il  ( '<)(!«•,  scr.  2X7  (n). 

'  Src  IJijNN,  "riiil<(l  Slatrs  Coiii-tH,"  chap.  II,  for  statutes  an<i  tlcci.sions. 
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States,  or  (2)  where  there  is  drawn  in  question  the  vahdity 
of  a  statute  of  any  state  on  the  ground  that  it  is  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the  United  States, 
or  (3)  where  any  title,  right,  privilege,  or  immunity  is 
specially  set  up  or  claimed  by  either  party  under  the  Con- 
stitution, or  any  treaty  or  statute  of,  or  commission  held, 
or  authority  exercised  under,  the  United  States.^  In  all 
of  the  above-mentioned  cases  it  is  immaterial  whether  the 
decision  of  the  state  court  is  in  favor  of  or  against  the  validity 
of  the  federal  claim  set  up.  It  will  be  noted  from  what  has 
been  said  that  cases  may  go  to  the  Supreme  Court  from  the 
state  courts  either  on  writs  of  error  or  on  certiorari.  The 
former  method  is  used  where  the  litigants,  themselves, 
desire  a  review;  the  latter,  where  the  Supreme  Court 
wishes  to  pass  upon  the  matter.  The  effect/of  these  provi- 
sions is  to  limit  the  occasions  upon  which  the  parties  may 
appeal,  but  to  leave  open  a  method  whereby  the  Supreme 
Court  can  compel  a  case  to  be  submitted  to  it  if  it  deems  the 
questions  involved  of  such  importance  as  to  require  a 
decision  by  the  highest  court  in  the  United  States.  By 
these  provisions,  the  Supreme  Court  is  able  to  limit  the 
number  of  appeals  and  at  the  same  time';assume  control 
of  important  matters  requiring  its  attention. 

Circuit  Courts  of  Appeal.^ — The  circuit  courts  of  appeals 
were  established  in  1891  to  facilitate  the  prompt  disposition 
of  cases  and  to  relieve  the  Supreme  Court  from  the  burden 
of  general  litigation.  Each  court  consists  of  three  judges, 
and  the  judges  of  the  district  courts  are  also  competent 
to  sit  as  judges  of  this  court  within  their  respective  dis- 
tricts. In  addition,  each  of  the  justices  of  the  Supreme 
Court  is  assigned  to  one  of  the  circuit  courts  of  appeals  as 
a  circuit  judge,  but  the  practice  of  the  justice  going  on 
circuit  has  fallen  into  disuse. 

There  are  nine  circuit  courts  of  appeals,  one  in  each  of  the 
nine  circuits  into  which  the  United  States  is  divided.  Each 
circuit  contains  several  states.  The  numbers  of  the  cir- 
cuits and  the  places  at  which  the  courts  sit  are:  (1)  Boston; 

'  Judicial  Code,  sec.  237  (h). 
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(2)  New  York;  (3)  PliiUidelphia;  (4)  Richmond;  (5)  Atlanta 
(with  alternate  sittings  at  Montgomery,  Fort  Worth,  and 
New  Orleans);  (6)  Cincinnati;  (7)  Chicago;  (8)  St.  Louis 
(with  alternate  sittings  at  Denver,  Cheyenne,  and  St. 
Paul);  and  (9)  San  Francisco  (with  alternate  sittings  at 
Seattle  and  Portland).^ 

The  circuit  courts  of  appeals  have  appellate  jurisdiction 
to  review,  by  appeal  or  writ  of  error,  final  decisions  of  the 
district  courts.  There  are  a  few  matters  which  may  be 
taken  direct  from  the  district  courts  to  the  Supreme  Court, 
but  in  the  great  majority  of  cases  appeals  from  the  district 
courts  are  taken  to  the  circuit  courts  of  appeals.  There 
are  also  certain  appeals  to  the  circuit  courts  allowed  from 
the  Supreme  Court  of  Hawaii,  the  Supreme  Court  of  Porto 
Rico,  the  United  States  Court  for  China,  the  District  Court 
of  Alaska,  the  District  Court  of  Canal  Zone,  and  the  Courts 
of  the  Virgin  Islands.  The  circuit  courts  of  appeals  possess 
no  original  jurisdiction.^ 

The  District  Courts. — The  district  courts  of  the  United 
States  are  the  courts  of  original  jurisdiction  in  the  federal 
system.  It  is  in  these  courts  that  suits  are  started,  and  it 
is  here  that  issues  of  fact  are  determined,  either  by  trials 
before  a  judge  or  before  a  judge  and  jury.  They  handle 
the  bulk  of  the  business  which  comes  before  the  federal 
courts.  Their  jurisdiction  includes  all  types  of  federal 
questions  except  those  in  which  original  jurisdiction  is 
reserved  to  the  Supreme  Court. 

The  United  States  is  divided  l)y  law  into  judicial  districts 
in  a  manner  similar  to  the  division  into  circuits.  Each 
state  constitutes  at  least  one  judicial  district,  but  in  the 
case  of  the  more  thickly  j)()j)ulal(Hl  ones,  the  state  is  divided 
into  two,  three,  or  four  districts.  For  instance,  Vermont 
comj)rises  but  one,  called  llie  District  of  Vermont;  Virginia 
is  divided  into  two,  called  the  ]"]astern  and  \\'estcrn  Dis- 
tricts of  Virginia,  respectively;  Pennsylvania  is  divided 
into  three,  called  the  Eastern,  Middle,  and  Western  Dis- 


'  Ihiil.,  sees.  IIG  and   IJC. 
»  Ihul,  sec.  128. 
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tricts;  and  New  York  has  four,  called  Eastern,  Western, 
Northern,  and  Southern  Districts.  Altogether,  there  are 
eighty-three  judicial  districts  in  the  United  States,  Alaska, 
Hawaii,  and  Porto  Rico.  Each  court  has  from  one  to  three 
judges,  depending  upon  the  amount  of  business  handled. 
One  judge  is  the  usual  number.  The  court  generally  sits  in 
the  principal  city  of  the  judicial  district,  and  the  result  is  that 
most  of  the  large  cities  have  a  United  States  District  Court. ^ 
It  is  unnecessary  to  enumerate  all  of  the  types  of  litiga- 
tion that  are  within  the  jurisdiction  of  the  district  courts, 
as  the  matter  has  been  covered  with  respect  to  the  jurisdic- 
tion of  federal  courts  generally.  They  have  general  original 
jurisdiction  over  all  crimes  and  offenses  against  the  United 
States,  and  in  such  cases  the  rule  is  that  the  accused  is  to 
be  tried  by  a  jury  of  the  district  wherein  the  crime  was 
committed.^  Accordingly,  and  briefly  stated,  they  have 
original  jurisdiction  of  cases  arising  under  the  Constitution, 
treaties,  or  laws  of  the  United  States,  over  cases  of 
admirality  and  maritime  jurisdiction,  over  controversies 
to  which  the  United  States  is  a  party  (criminal  prosecutions 
by  the  United  States  for  offenses  against  federal  laws,  and 
over  certain  civil  claims  against  the  United  States  not 
involving  over  ten  thousand  dollars),  and  over  controversies 
between  citizens  of  different  states,  if  the  amount  involved  is 
three  thousand  dollars.  The  jurisdictional  limitation  of 
three  thousand  dollars  does  not  apply  to  many  types  of 
cases,  among  which  may  be  mentioned  crimes,  admiralty 
and  prize  cases,  cases  under  revenue,  postal,  patent,  copy- 
right, or  trademark  laws,  cases  under  acts  regulating  com- 
merce, suits  against  consuls  and  vice-consuls,  claims  against 
the  United  States,  matters  and  proceedings  in  bankruptcy, 
etc.  The  district  courts  have  general  equity  jurisdiction 
to  the  fullest  extent  in  all  cases  otherwise  within  the  federal 
jurisdiction  where  no  complete  and  adequate  remedy  at 
law  may  be  found. ^ 

^  Ibid.,  chap.  V. 

2  Constitution,  art.  Ill,  sec.  III. 

'  Judicial  Code,  sec.  24. 
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The  Court  of  Claims.^ — The  Court  of  Claims  was  estab- 
hshed  in  1855  for  the  purpose  of  adjudicating  claims  against 
the  government  of  the  United  States.  Formerly,  such 
claims  were  handled  by  Congress  and  paid  by  direct  appro- 
priation. In  the  case  of  United  States  v.  Klein,^  the  reason 
for  the  establishment  of  the  court  was  stated  to  be  "for 
the  purpose  of  relieving  Congress  and  of  protecting  the 
government  by  regular  investigation,  and  of  benefiting  the 
claimants  by  affording  them  a  certain  mode  of  examining 
and  adjudicating  upon  their  claims." 

This  court  is  composed  of  five  judges  and  sits  in  Washing- 
ton. Its  jurisdiction  extends  throughout  the  United  States, 
and  it  may  issue  writs  to  every  portion  of  the  United  States, 
and  it  is  specially  authorized  to  enforce  them.  The  matters 
over  which  it  possesses  jurisdiction  are  set  forth  in  the 
Judicial  Code.-  It  may  hear  and  determine  all  claims 
against  the  United  States  founded  on  the  Constitution  or 
any  law  of  Congress,  or  any  regulation  of  an  executive 
department;  on  any  contract,  express  or  implied,  with  the 
government  of  the  United  States,  or  for  damages,  liquidated 
or  unliquidated,  in  causes  not  sounding  in  tort,  in  respect 
to  which  claims  the  party  would  be  entitled  to  redress 
against  the  United  States,  either  in  a  court  of  law,* equity, 
or  admiralty,  if  the  United  States  were  suable.  Claims  for 
pensions  are  excluded  from  its  jurisdiction.  It  has  been 
previously  pointed  out  that  the  district  courts  have  con- 
current jurisdiction  in  claims  against  the  United  States 
where  the  amount  involved  does  not  exceed  ten  thousand 
dollars. 
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CHAPTER  IV 
JUSTICES  OF  THE  PEACE 

At  the  base  of  the  judicial  structure  in  each  of  the  states 
there  will  be  found  courts  of  inferior  jurisdiction  presided 
over  by  officials  known  generally  by  the  title  of  justices  of 
the  peace.  In  a  few  states  such  names  as  magistrates, 
aldermen,  justices,  and  trial  justices  are  used,  and  the  same 
officer,  when  acting  in  the  preliminary  hearing  of  jriminal 
cases,  is  often  known  as  the  police  judge.  The  functions 
of  these  minor  judges  are  similar  throughout  the  country, 
irrespective  of  the  names  used  to  designate  them.  The 
courts  over  which  they  preside  are  collectively  referred  to 
as  the  minor  judiciary.  As  a  general  rule,  justices  are 
elected  by  popular  vote.  They  are  not  required  to  be  learned 
in  the  law,  and  usually  they  are  not. 

Origin  and  History. — The  office  of  justice  of  the  peace  is 
one  of  great  antiquity,  and  the  jurisdiction  of  justices  has 
varied  from  time  to  time,  depending  either  upon  the  terms 
of  their  commissions  or  upon  particular  statutes.  Origi- 
nally they  were  conservators  of  the  peace,  exercising  no 
judicial  functions.  Gradually,  however,  their  powers  were 
enlarged  and  they  came  to  constitute  a  very  important 
agency  in  the  administration  of  local  government  in 
England.  They  were  invested  with  judicial  powers  for 
the  first  time  by  a  statute  of  Edward  III,  which  gave  them 
power  to  try  felonies,  but  only  when  two  or  more  acted 
together  and  not  singly,  and  they  then  acquired  the  more 
honorable  title  of  justices.  It  seems  that  they  never 
exercised  jurisdiction  over  civil  matters  in  England.  In 
the  United  States  the  jurisdiction  of  the  justices  of  the 
peace  is  very  generally  prescribed  by  statute,  although  they 
were  originally  held  to  possess  the  powers  of  the  EngHsh 
justices  and,  theoretically,  do   today.     Practically,  how- 
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ever,  their  jurisdiction  is  fixed  by  state  constitutions  and 
statutes.^ 

Jurisdiction  in  General. — In  American  law  a  justice  of 
the  peace  is  a  judicial  officer  of  inferior  rank,  having  civil 
jurisdiction  of  a  limited  nature  for  the  trial  of  minor  cases 
to  an  extent  prescribed  by  statute,  and  for  the  conservation 
of  the  peace  and  the  preliminary  hearing  of  criminal  com- 
plaints and  the  commitment  of  offenders. 

In  many  of  the  states  the  jurisdiction  of  justices  is  more 
or  less  definitely  prescribed  by  constitutional  provisions. 
Where  this  is  so,  the  statutes  dealing  with  the  jurisdiction 
and  powers  must  conform  to  the  provisions  of  the  constitu- 
tion. A  common  provision  of  state  constitutions  is  one 
establishing  the  office  of  justice  of  the  peace  and  fixing  the 
limits  of  his  jurisdiction.  This  leaves  to  the  legislature  the 
duty  of  defining  their  powers  and  duties  in  detail.  Stat- 
utes will  be  found  in  the  different  states  dealing  with  the 
matter.  The  statutes  have  a  general  similarity,  and  it 
will  be  observed  that  the  jurisdiction  of  justices  is  much 
the  same  all  over  the  United  States.     Generally  the  terri-  | 

torial  jurisdiction  of  the  justice  is  coextensive  with  the  limits 
cf  the  county  in  which  he  serves,  but  in  several  states,  or 
certain  parts  of  some  states,  he  is  confined  to  a  township, 
district,  or  ward.  When  acting  as  a  committing  magis- 
trate in  the  preliminary  hearing  of  criminal  complaints, 
his  authority  extends  throughout  the  county. 

Criminal  Jurisdiction  and  Authority.  When  most  people 
think  of  a  justice  of  the  peace  or  a  magistrate,  the  picture 
which  their  minds  draw  is  that  of  a  hard-hearted  individual 
who  is  princiixilly  concerned  in  exacting  fines  and  putting 
persons  in  jail.  The  automobile  owner  regards  him  as 
an  ever-present  menace  to  his  enjoyment;  the  ordinary 
citizen  considers  him  as  a  petty  tyrant  with  whom  it  is 
well  to  avoid  contact.  The  fact  is  that  the  principal  duties 
(if  a  justice  pertain  to  the  administration  of  the  criminal 
law.     In  this  respect  he  performs  two  distinct  functions: 

'  S«'p  Bkaui),  "The  Oflifc  of  Ju.stico.s  of  the  Voarr  in  EiiKlfind,  in  its  Origin 
and  Dcvplopmcnt." 
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(1)  he  acts  as  a  committing  magistrate  or  police  judge  in 
the  prehminary  hearing  of  criminal  complaints  with 
respect  to  felonies  and  the  more  serious  misdemeanors; 

(2)  he  acts  as  a  summary  judge  in  the  trial  of  misdemeanors 
of  a  less  serious  nature. 

As  a  committing  magistrate,  the  duties  of  the  justice 
include  the  receiving  of  criminal  informations  or  complaints, 
the  issuing  of  warrants,  the  conducting  of  preliminary 
hearings,  the  fixing  of  bail,  the  accepting  of  bail  bonds,  and 
the  commitment  of  accused  to  jail  to  await  the  action 
of  the  grand  jury  or  other  indicting  agency.  In  conduct- 
ing the  preliminary  hearing,  the  justice  merely  hears  suffi- 
cient evidence  to  make  out  a  prima  facie  case  against  the 
accused.  If  the  evidence  produced  shows  that  an  ofTense 
has  been  committed  and  that  there  is  probable  cause  to 
believe  the  accused  guilty,  it  then  becomes  the  duty  of  the 
justice  to  hold  the  defendant  "for  court,"  regardless  of  the 
fact  that  there  may  be  conflicting  testimony.  In  other 
words,  the  magistrate  does  not  determine  the  guilt  or 
innocence  of  the  accused,  but  merely  determines  whether 
or  not  he  should  be  held  for  further  criminal  proceedings. 

When  holding  a  summary  court  the  justice  performs  a 
function  similar  to  that  of  the  higher  criminal  courts,  and 
it  is  his  duty  to  make  a  final  finding  of  the  facts  in  dispute 
and  to  sentence  the  person  found  guilty.  The  process 
starts  with  the  issuing  of  a  warrant  and  the  arrest  of  the 
accused.  A  hearing  is  then  held,  evidence  against  and  for 
the  defendant  is  heard,  and  finally,  if  found  guilty,  he  is 
sentenced;  otherwise,  he  is  discharged.  A  justice  is  usually 
authorized  to  impose  small  fines  and  to  imprison  for  short 
periods  in  the  county  jails  and  houses  of  correction.  Ordina- 
rily, there  is  a  right  of  appeal  from  the  justice  to  a  higher 
criminal  court.  The  offenses  most  commonly  tried  in 
summary  proceedings  are  breaches  of  the  peace,  violations 
of  traffic  laws,  infractions  of  health  regulations,  and  viola- 
tions of  various  city,  borough,  or  township  ordinances.^ 

^  The  functions  of  justices  in  criminal  matters  is  discussed  further  in  chap. 
XII. 
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Civil  Jurisdiction  and  Authority. — The  civil  jurisdiction 
of  justices  of  the  peace  is  universally  limited  by  the  sum 
or  amount  demanded  or  the  value  of  the  thing  in  contro- 
versy. In  no  case  can  the  limitation  of  the  statute  be 
exceeded.  The  limitation  varies  greatly  in  the  different 
states,  ranging  from  fifty  dollars  to  one  thousand  dollars. 
The  more  common  Umitations  are  one  hundred,  two  hun- 
dred, and  three  hundred  dollars.  Frequently  the  limitation 
differs  in  the  same  state,  depending  upon  the  nature  of  the 
suit.  In  some  states  a  justice's  jurisdiction  may,  by  con- 
sent of  the  parties,  be  extended  within  prescribed  limits 
beyond  the  usual  amount  fixed.  Sometimes  the  jurisdic- 
tion differs  in  the  same  state,  depending  upon  whether  the 
suit  is  in  a  city  or  a  country  county.  It  is  a  general  rule 
that  jurisdiction  may  not  be  conferred  upon  a  justice  by 
means  of  the  plaintiff  remitting  a  part  of  his  claim  and  suing 
for  the  balance,  as,  for  instance,  where  the  jurisdictional 
limit  is  one  hundred  dollars  and  the  plaintiff's  claim  is  one 
hundred  and  ten  dollars ;  he  may  not  sue  for  one  hundred 
dollars  of  his  claim  and  forego  the  residue. 

Generally,  the  jurisdiction  of  the  justice  of  the  peace  is 
not  exclusive,  but  is  concurrent  with  that  of  other  courts. 
This  means  that  a  plaintiff  has  the  option  of  proceeding 
before  a  justice  or  bringing  his  action  in  a  higher  court  of 
the  county  or  district.  In  those  communities  where  there 
are  municipal  courts,  much  of  the  minor  litigation  is  handled 
by  such  courts,  and  even  in  sections  where  there  is  but  one 
court  of  general  original  jurisdiction,  many  Utigants  prefer 
the  more  orderly  procedure  of  the  higher  court. 

The  most  extensive  civil  jurisdiction  of  the  justice  of  the 
peace  is  over  suits  growing  out  of  breaches  of  contract. 
In  every  state  the  justice  or  magistrate  is  clothed  with 
authority  to  hear  and  decide  controversies  of  this  nature, 
provided  the  amount  involved  does  not  exceed  the  juris- 
dictional limitation.  A  large  majority  of  the  cases  handled 
by  justices  are  actions  of  this  kind.  If  the  reader  were  to 
attend  a  session  of  one  of  these  courts,  he  would  probably 
observe  the  dispositon  of  a  run  of  cases  somewhat  as  follows: 
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first,  there  would  be  an  attorney  representing  a  merchant 
or  a  collection  agency,  who  would  present  in  rapid  succes- 
sion the  claims  of  his  clients  for  merchandise  sold  and  deliv- 
ered, and  the  amounts  of  the  various  claims  would  be 
$2.75,  S12.50,  $65.10,  and  $99.50.  Next,  there  would  be 
a  landlord  suing  for  a  month's  unpaid  rent;  then,  a  house- 
wife demanding  satisfaction  from  a  cleaner  for  ruining  her 
evening  dress;  then,  the  neighborhood  capitalist  asking  for 
judgment  on  a  promissory  note;  and  finally,  a  man  demand- 
ing the  value  of  his  lawn  mower  from  a  neighbor  who  had 
borrowed  and  failed  to  return  it.  In  other  words,  the  jus- 
tice has  jurisdiction  over  all  types  of  contract  litigation, 
whether  the  form  of  the  agreement  be  express  or  implied, 
and  whether  it  is  an  agreement  to  pay  money,  a  warranty,  a 
bailment,  a  lease,  a  bond,  a  guaranty,  articles  of  partner- 
ship, or  any  of  the  many  different  forms  which  contracts 
may  assume.  \ 

In  Conn  v.  8iumm,^  the  plaintiff  recovered  from  a  wagon 
repairer  for  damage  resulting  from  the  latter's  lack  of 
care  and  skill  in  making  repairs.  In  Kelly  v.  Bartley,^ 
the  plaintiff  recovered  from  a  stakeholder  money  which  he 
had  deposited  and  lost  in  a  wager.  In  St.  Louis  &  North 
Arkaiisas  Railroad  Company  v.  Wilsoji,^  a  common  carrier 
was  held  liable  for  breach  of  a  contract  to  carry  and  deliver 
goods.  In  Templeton  v.  Beard,'^  an  action  was  sustained 
against  a  county  commissioner  to  recover  a  penalty  of  two 
hundred  dollars  provided  by  statute  for  neglect  of  duty 
while  in  office.  In  Murphy  v.  Thall,'^  the  plaintiff  recovered 
for  injuries  to  a  horse  which  he  had  loaned  to  defendant 
upon  the  latter's  promise  to  take  good  care  of  it.  In  Deloatch 
V.  Coman,^  the  plaintiff  recovered  rent  on  a  contract  of  lease. 
In   Rockwell  v.  Proctor,"^  the  plaintiff  recovered  from  an 

1  31  Pa.  14. 

2  3  N.  Y.  Super.  15. 

3  85  Ark.  257. 

*  159  N.  C.  63. 

6 17  Pa.  Super.  Ct.  500. 

« 90  N.  C.  186. 

^  39  Ga.  105. 
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innkeeper  for  the  value  of  personal  property  which  had  been 
left  in  the  latter's  charge  and  had  been  stolen. 

The  statutes  of  the  various  states  quite  generally  provide 
that  justices  shall  not  exercise  jurisdiction  over  actions 
which  involve  the  title  to  real  estate.  The  reason  for 
this,  doubtless,  is  that  since  interests  in  land  are  of  such 
a  permanent  nature,  dispositions  of  title  ought  to  be  made 
by  courts  which  keep  permanent  formal  record  of  their 
proceedings.  Actions  of  landlords  for  rent  are  not  barred, 
however,  inasmuch  as  a  tenant  is  estopped  in  law  from 
denying  his  landlord's  title.  Furthermore,  justices  in 
many  states  have  jurisdiction  to  try  actions  involving  the 
possession  of  real  estate,  provided  the  title  is  not  in  con- 
troversy. The  most  common  illustration  of  this  type  of 
case  is  an  action  by  a  landlord  for  possession  of  his  premises 
because  of  a  breach  by  the  tenant  of  some  covenant  in  the 
lease. 

The  civil  jurisdiction  of  justices  of  the  peace  was  origi- 
nally limited  to  actions  on  contracts,  and  it  is  not  now  unre- 
servedly extended  to  actions  founded  on  torts.  ^  It  is  very 
unusual  for  justices  to  have  authority  to  decide  actions 
for  libel,  slander,  malicious  prosecution,  false  arrest,  assault 
and  battery,  or  for  injuries  resulting  in  death.  Neither  is 
it  common  for  them  to  possess  jurisdiction  over  actions 
for  personal  injuries  resulting  from  negligence  nor  for  injuries 
to  the  person  generally.  In  a  few  states  they  have  authority 
over  actions  for  injuries  to  real  property,  such  as  those  result- 
ing from  trespass,  provided  that  the  title  to  land  is  not 
involved.  On  the  other  hand,  actions  for  injuries  to  per- 
sonal property  are  within  their  jurisdiction  in  quite  a 
number  of  states,  provided  the  amount  of  datnages  demanded 
docs  not  exceed  the  jurisdictional  limitation,  and  j)rovided 
in  some  states  that  the  damages  are  direct  and  immediate, 
and  not  consequential  in  their  nature.  A  few  illustra- 
tions  may   be  interesting: 

'  A  definition  of  tort.:  "A  tortious  jict.  roiisists  of  iUv  coninii.s.sion  or 
oniisHion  of  an  act  by  ono,  withotit  riKlit,  \vli('rcl)y  another  rocoivi^s  »omc 
injury,  directly  or  indirectly,  in  person,  j)ropcrty  or  reputation."  Hayes  v. 
Mas.i.  Mut.  L.  Inn.  Co.,  125  111.  026. 
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In  Lehr  v.  Knauss,^  the  plaintiff  recovered  damages  for 
injury  to  his  clothing  caused  by  defendant  splashing  water 
from  a  mortar  box  as  the  plaintiff  passed  along  a  public 
street.  In  Dolph  v.  Ferris,-  the  plaintiff  recovered  the 
value  of  a  horse  gored  to  death  by  defendant's  bull  which 
had  broken  into  the  plaintiff's  enclosure.  In  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  v.  McNutt,^ 
the  plaintiff  recovered  damages  for  the  shrinkage  in  weight 
of  four  carloads  of  hogs  caused  by  the  negligence  of  the 
carrier  in  failing  to  make  prompt  shipment.  In  Brick  v. 
Railroad,'^  the  plaintiff  recovered  the  value  of  wearing 
apparel  contained  in  a  trunk  lost  in  transit.  In  Seaboard 
Air  Line  Railroad  Co.  v.  Smith,^  the  plaintiff  recovered  the 
value  of  a  cow  killed  by  defendant  railroad,  and  in  Griffith 
V.  Pennington,^  the  plaintiff  recovered  damages  for  injuries 
to  his  horse  caused  by  a  collision  with  defendant's  wagon 
resulting  from  the  latter 's  negligence. 

Procedure  in  Civil  Cases. — In  proceedings  before  a 
justice  of  the  peace,  matters  of  mere  form  are  dispensed 
with,  and  the  same  technicality  is  not  required  as  in  suits 
in  the  higher  courts.  The  real  object  being  to  obtain  sub- 
stantial justice,  great  liberality  is  indulged  in  with  respect  to 
the  proceedings,  but  so  far  as  practicable  the  practice  is 
made  to  conform  to  that  of  other  tribunals.  When  the 
procedure  in  the  latter  courts  is  discussed  hereafter,  it  will  be 
seen  that  actions  must  be  brought  in  a  carefully  prescribed 
way  and  that  the  courts  will  not  hear  cases  unless  the  forms 
have  been  followed.  In  actions  before  justices  the  important 
thing  is  the  matter  of  jurisdiction,  and  if  the  papers  filed  in 
the  case  disclose  subject  matter  over  which  the  justice  has 
jurisdiction,  the  form  is  largely  immaterial. 

1.  Place  and  Method  of  Bringing  Suit. — Inasmuch  as  the 
justice  has  no  authority  outside  of  the  district  in  which  he 

1  4  North.  Co.  (Pa.)  372. 

2  7  W  &  S  (Pa.)  367. 
'  138  111.  A.  66. 

*  142  N.  C.  358. 
5  3  Ga.  A.  644. 
8  158  111.  A.  314. 


50  AMERICAN  COURTS 

serves,  it  follows  that  suits  must  be  brought  in  the  district 
where  the  defendant  resides  in  order  that  a  summons  may 
be  served  upon  him.  The  method  of  starting  the  suit  is 
very  simple.  The  plaintiff  (or  his  attorney)  goes  to  the 
justice  (or  his  clerk),  tells  him  the  nature  and  amount  of 
his  claim,  gives  him  the  name  and  address  of  the  defend- 
ant, and  asks  for  the  issuance  of  a  writ  of  summons.  Some- 
times a  written  statement  of  the  claim  is  required  of  the 
plaintiff,  but  generally  this  is  unnecessary.  If  the  plaintiff's 
statement  discloses  a  case  over  which  the  justice  has  juris- 
diction, the  ''judge"  proceeds  to  make  out  the  writ. 

2.  The  Summons. — The  summons  is  a  writ  issued  under 
the  signature  and  seal  of  the  justice.  The  form  is  usually 
prescribed  by  statute  but,  in  general,  it  is  somewhat  as 
follows : 

State  of — — : 

County    of : 

To  John  Thomas,  Constable  of  said  County,  Greeting:  You  are 
hereby  commanded  to  summon  George  C,  Henry,  if  he  shall  be  found  in 
your  bailiwick,  to  appear  before  me,  the  subscriber,  a  Justice  of  the 
Peace  of  the  said  State,  in  and  for  County  aforesaid,  on  the  fifth  day  of 
February,  1926,  at  10  o'clock  a.  m.  to  answer  Myron  Kelly  in  a  plea  of 
debt  or  demand  in  the  amount  of  $25.  Hereof  fail  not,  and  make  return 
hereon  on  the  day  above  named  and  have  you  then  and  there  this 
summons. 

Witness,  the  subscriber,  a  Justice  of  the  Peace  of  the  said  State,  in 
and  for  the  said  County,  who  hath  hereto  set  his  hand  and  seal,  this 
twenty-seventh  day  of  JaAuary,  1920. 

Artcmus  Murphy  (Seal) 
Justice  of  the  Peace 

The  plaintiff  pays  the  justice  the  fee  prescribed  by  law  for 
the  issuance  and  service  of  the  writ,  a  matter  of  three  or 
four  dollars.  The  wheels  of  justice  are  now  in  motion  and 
the  plaintiff  may  retire  and  await  the  day  of  the  hearing. 

3.  Service  of  Writ. — The  justice  hands  the  writ  of  sum- 
mons to  a  worthy  satellite  known  as  the  constable,  an  officer 
of  the  law  as  necessary  today  as  in  the  days  of  Mr.  Micawber. 
The  constable,  being  assured  that  his  fee  will  be  forthcom- 
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ing  from  the  judge,  proceeds  to  "serve  the  defendant"; 
that  is,  he  proceeds  to  the  alleged  residence  of  the  latter 
gentleman  and,  if  fortunate  enough  to  find  him,  presents 
him  with  a  copy  of  the  summons.  Some  states  require 
that  the  writ  be  served  upon  the  defendant  personally; 
others  allow  the  constable  to  leave  it  with  an  adult  member 
of  his  household.  The  service  must,  of  course,  be  made 
within  the  district  in  which  the  justice  has  jurisdiction.  It 
is  not  unusual  for  the  bailiff  to  report  difficulties  in  locating 
the  defendant,  and  in  such  a  case  additional  fees  are  in 
order. 

4.  Return  of  Service. — In  order  that  the  case  may  proceed 
at  the  time  set,  whether  the  defendant  appears  or  not,  it  is 
necessary  that  the  constable  make  a  "return  of) service." 
This  means  that  he  writes  on  the  justice's  copy  of  the  sum- 
mons the  fact  that  on  "Wednesday,  January  29,  1926," 
he  served  "a  copy  of  the  within  writ  upon  the  defendant 
personally  at  his  residence,  233  Henry  Street."  He  must 
sign  the  statement,  and  in  many  states  he  must  make  an 
affidavit  of  the  facts  of  service. 

5.  The  Appearance. — The  defendant  having  been 
"served,"  must  now  map  out  his  plan  of  campaign.  If  he 
is  a  dead  beat  and  "judgment  proof,"  he  will  probably  drop 
the  summons  in  the  waste  basket  and  let  events  take  their 
course.  If,  however,  he  has  property,  and  believes  he  has 
a  defense  to  the  action,  he  will,  if  wise,  engage  a  lawyer. 
If  he  does,  the  lawyer  will  "enter  an  appearance  for  the 
defendant";  that  is,  he  will  notify  the  justice  that  he  will 
appear  on  behalf  of  the  defendant.  "Appearing"  does  not 
necessarily  mean  that  the  justice  will  ever  see  the  lawyer. 
The  lawyer  may  decide  to  let  the  matter  go  by  default,  that 
is,  allow  the  plaintiff  to  obtain  judgment  before  the  justice, 
with  the  idea  that  when  that  has  happened,  he  will  take  an 
appeal  to  the  higher  court.  Whether  he  does  this  or  not 
depends  on  what  he  knows  about  the  justice  and  his  pro- 
clivities. If  he  believes  that  there  is  an  opportunity  to 
defeat  the  claim,  he  will  appear  with  the  defendant  and  his 
witnesses  at  the  time  of  the  hearing  and  conduct  the  defense 
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on  behalf  of  the  defendant.  "VMien  a  lawyer  enters  his 
appearance  for  the  defendant,  any  further  communications 
or  notices  are  served  upon  the  lawyer. 

6.  The  Hearing. — The  stage  is  now  set  for  the  judicial 
drama.  At  the  time  fixed  (or  an  hour  or  two  later)  the 
plaintiff  and  defendant,  with  their  lawyers,  if  any,  line  up 
before  the  bar  of  the  justice's  court.  The  justice  will,  if  he 
is  courteously  inclined,  request  the  parties  to  proceed. 
More  probably  he  will  say  in  a  raucous  tone,  "Well,  what's 
all  this  about  V '  The  plaintiff  will  then  be  asked  to  place  his 
right  hand  on  the  Bible,  and  the  judge  will  say,  "You  do 
swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God."  The  plaintiff  nods  his  head 
and  says,  "I  do."  Should  a  witness  place  his  left  hand  on 
the  Bible  or  any  one  keep  his  hat  on  during  the  ceremony, 
the  justice  is  apt  to  be  severe  in  his  condemnation  of  the 
offender* 

The  plaintiff  will  now  proceed  to  tell  that  on  January  5, 
1927,  he  sold  five  barrels  of  potatoes  to  the  defendant,  and 
that  the  defendant  agreed  to  pay  him  twenty-five  dollars 
therefor.  He  will  say  that  he  dehvered  the  potatoes,  that 
he  went  several  times  for  his  money,  but  that  the  defendant 
refused  to  pay  him. 

When  he  has  told  his  story,  the  lawyer  for  the  defendant 
will  ask  him  if  it  isn't  true  that  he  agreed  to  sell  and  deliver 
Pennsylvania  potatoes  and  that,  as  a  matter  of  fact,  he 
actually  delivered  New  Jersey  potatoes.  The  plaintiff 
will  say,  "No,  I  am  an  honest  man,  and  the  defendant  is  a 
crook,  and  I  did  deliver  Pennsylvania  potatoes."  Defend- 
ant's attorney  will  promptly  object  to  the  insulting  lan- 
guage, and  the  justice  will  reprove  the  witness. 

The  plaintiff  will  next  put  his  delivery  boy  on  the  stand 
to  testify  that  the  potatoes  were  actually  delivered.  The 
plaintiff  will  then  rest  his  case. 

The  defendant  will  now  swear  to  tell  the  truth,  etc.,  and 
will  proceed  to  tell  that  he  ordered  Pennsylvania  potatoes 
and  that  the  plain  tit!  delivered  New  Jersey  i)otatoes,  and 
furthermore,  that  the  potatoes  were  all  rotten  and  not  fit 
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for  use,  and  that  he  ordered  the  plaintiff  to  take  them  away. 
The  defendant  will  next  call  his  wife,  who  will  testify  that 
she  looked  at  the  potatoes  and  saw  that  they  were  not  fit 
for  use.     The  defendant  will  then  rest  his  case. 

The  plaintiff,  in  rebuttal,  will  testify  that  the  defendant  is 
lying,  and  that  the  potatoes  were  "fine potatoes,"  and  that 
he  sold  ten  other  barrels  just  like  them  and  got  his  pay  for 
all  of  them.  The  lawyer  for  the  defendant  will  again  object 
to  this  kind  of  testimony,  but  the  justice  will  probably  not 
be  much  impressed. 

It  is  now  the  judge's  turn  to  act,  and  he  does  so  promptly: 
"Judgment  for  the  plaintiff;  $25  and  costs."  The  trial  is 
over,  and  the  time  consumed  was  six  minutes. 

In  some  states  there  are  provisions  in  the  statutes  allow- 
ing for  jury  trials  before  justices  of  the  peace  but,  since  the 
practice  of  holding  such  trials  is  not  a  general  one,  it  is 
unnecessary  to  outline  the  procedure  here.  ^i 

At  the  conclusion  of  the  hearing,  the  defendant  has  the 
option  of  doing  any  one  of  three  things :  first,  he  may  pay 
the  judgment  and  costs;  second,  he  may  refuse  to  pay  the 
judgment  and  let  matters  take  their  course,  that  is,  put  it 
up  to  the  plaintiff  to  get  his  money  if  he  can;  third,  he  may 
take  an  appeal  to  a  higher  court. 

7.  Judgment  by  Default. — Before  proceeding  to  discuss 
the  subsequent  steps  in  the  case,  it  should  be  explained  that 
if  the  defendant  does  not  appear  at  the  hearing  to  enter  a 
defense,  the  plaintiff  is  at  liberty  to  proceed  in  the  absence 
of  defendant.  He  will  simply  tell  his  story,  and  if  he  makes 
out  a  prima  facie  case  (perhaps  whether  he  does  or  not), 
the  justice  will  give  judgment  for  the  plaintiff  by  default. 

8.  Execution  of  Judgment. — If  the  defendant  has  decided 
not  to  take  an  appeal,  the  plaintiff  is  at  liberty  to  proceed 
to  collect  his  judgment.  This  he  does  by  asking  the  justice 
to  issue  a  writ  of  execution.  If  he  pays  the  requisite  fees, 
the  justice  is  perfectly  willing  and  the  constable  is  enthusi- 
astic. The  justice's  writ  of  execution  is  directed  to  the 
constable .  It  is  a  mandate,  following  statutory  form,  requir- 
ing the  constable  to  levy  upon  the  goods  and  chattels  of  the 
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defendant  and  to  sell  the  same  at  a  public  sale,  in  order  to 
satisfy  the  judgment  and  costs  in  the  case.  It  is  usual  to 
require  the  plaintiff  to  file  a  bond,  signed  by  good  and 
sufficient  sureties,  to  save  harmless  the  justice  and  constable 
from  any  damages  which  they  may  incur  in  the  seizure  of 
the  goods.  In  other  words,  the  responsibility  must  rest 
on  the  plaintiff  and  it  is  his  duty  to  direct  the  constable  as 
regards  the  goods  which  are  to  be  seized.  If  the  constable 
should  seize  property  belonging  to  someone  other  than  the 
defendant,  the  plaintiff,  constable,  and  perhaps  the  justice, 
would  be  liable  to  the  injured  party  for  trespass.  The  bond 
is  to  protect  the  officers  against  such  contingencies. 

If  all  goes  well,  the  constable  will  levy  upon  the  goods  of 
the  defendant;  that  is,  he  will  make  out  a  list  of  such  goods 
of  the  latter  as  he  is  able  to  locate.  He  will  then  leave  a 
notice  with  the  defendant  directing  him  not  to  dispose  of 
the  goods  pending  the  time  of  sale.  He  will  next  proceed 
to  advertise  a  constable's  sale  by  proclamation  on  handbills. 
The  sale  will  be  set  for  a  certain  day  according  to  the  time 
prescribed  by  statute.  Thereafter  the  sale  will  be  con- 
ducted and  the  goods  sold  at  auction  to  the  highest  bidders. 
The  proceeds  of  the  sale  will  then  be  paid  into  the  hands  of 
the  justice,  who  will  deduct  any  further  costs  there  may  be, 
and  if  there  is  anything  left  over,  it  will  go  to  the  plaintiff 
on  account  of  his  judgment  and  costs. 

If  the  judgment  creditor  desires  the  more  complete 
remedies  offered  for  executions  in  the  higher  courts  of  the 
county,  and  wishes  to  have  his  judgment  become  a  matter 
of  formal  record  and  a  lien  against  the  property  of  the 
defendant,  ho  may  have  the  judgment  transferred  from  the 
justice's  court  to  the  higher  court.  Briefly  stated,  this  is 
accomplished  by  obtaining  a  certified  transcript  or  copy  of 
the  justice's  record  of  the  case  and  filing  it  in  the  higher 
court. 

9.  Exemptions. — The  statutes  of  many  of  the  states  allow 
debtors  an  exemption  from  execution  up  to  a  certain 
amount,  iisuully  a  niattor  of  from  one  to  three  hundred 
dollars.     If  the  above  action  were  in  a  state  where  an  exemp- 
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tion  is  allowed,  the  defendant  could,  by  appropriate  proce- 
dure, claim  his  exemption  and  thereby  defeat  the  satisfaction 
of  the  plaintiff's  claim,  unless  the  amount  realized  were 
sufficient   to   cover   both   the  judgment   and   exemption. 

The  Appeal. — If  the  defendant  believes  that  the  judg- 
ment against  him  was  wrongly  entered  according  to  the 
true  facts  of  the  case,  he  is  at  liberty  to  take  an  appeal  to 
a  higher  county  or  district  court.  Many  states  do  not  allow 
appeals  where  the  amount  of  the  judgment  is  less  than  a 
certain  small  amount,  such  as  five  or  ten  dollars,  but  other- 
wise the  right  of  appeal  is  quite  general  throughout  the 
country.  The  right  applies  to  plaintiffs  as  well  as  to 
defendants,  but,  of  course,  it  is  the  latter  who  generally 
exercise  the  privilege. 

In  taking  an  appeal,  the  party  is  required  to  proceed 
within  a  certain  number  of  days  after  judgment,  as  pre- 
scribed by  statute.  In  some  states  it  is  necessary  to  file  a 
petition  with  the  justice  asking  for  the  allowance  of  an 
appeal  and  stating  the  reasons  therefor,  but  this  is  not 
usually  required,  and  it  is  very  generally  the  rule  that  the 
justice  has  no  authority  to  refuse  an  appeal  if  the  various 
requirements  of  the  law  have  been  followed.  It  is  usually 
necessary  for  the  appellant  to  file  an  affidavit  with  the  jus- 
tice, stating  that  the  appeal  is  taken  in  good  faith  and  not 
for  purposes  of  delay.  It  is  also  a  very  general  requirement 
that  the  appellant  must  file  an  appeal  bond,  signed  by 
himself  and  one  or  more  sureties,  conditioned  to  reimburse 
the  appellee  in  case  the  appeal  is  unsuccessful,  for  the  costs 
he  has  incurred,  and  sometimes  for  the  full  amount  of  his 
judgment  and  costs.  The  appellant  must  file  the  appeal 
with  the  higher  court  and  notify  the  adverse  party  of  the 
taking  of  the  appeal.  Thereafter  he  must  proceed  within 
a  certain  time  to  bring  the  case  to  trial.  The  proceedings 
in  the  county  court  are  in  accordance  with  the  usual  prac- 
tice of  such  courts,  that  is,  the  case  is  conducted  in  a 
manner  similar  to  a  case  which  originates  there.  This 
means  that  the  whole  case  is  tried  over  again,  or,  in  the 
language  of  the  courts,  de  novo. 
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It  sometimes  happens  that  cases  are  tried  before  justices 
when  the  justice  has  no  jurisdiction  over  the  subject  matter 
of  the  suit  or  has  proceeded  in  some  irregular  manner. 
In  such  a  situation,  the  defendant  requires  a  remedy 
different  from  that  of  an  appeal,  since  he  is  not  denying 
the  correctness  of  the  findings  of  fact  which  resulted  in  a 
judgment  against  him,  but  the  competence  of  the  court 
to  enter  such  a  judgment.  The  appropriate  remedy  under 
these  circumstances  is  a  writ  of  certiorari.  This  writ  is 
issued  by  the  higher  court  of  the  county  or  district  upon  a 
petition  filed  by  the  party  seeking  the  relief.  It  is  directed 
to  the  justice,  and  requires  him  to  transmit  to  the  court  a 
transcript  of  his  record  of  the  case.  The  petitioner  is 
usually  required  to  file  a  bond  as  in  the  case  of  an  appeal. 
When  the  record  has  been  transmitted,  an  argument  between 
the  contending  parties  is  held  and  the  matter  is  disposed  of 
by  an  affirmation  or  reversal  of  the  justice's  judgment,  or  by 
such  other  appropriate  order  as  the  law  may  require. 
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CHAPTER  V 
PLEADINGS  AND  FORMS  OF  ACTION 

Introductory. — ^One  of  the  most  mysterious  stages  in 
litigation,  in  the  mind  of  the  layman,  is  that  which  has  to  do 
with  the  starting  of  the  suit  and  the  pleadings  necessary  to 
get  the  case  before  the  court  for  trial.  As  a  matter  of  fact, 
this  process,  while  quite  technical  in  its  various  details,  is, 
in  its  essential  aspects,  a  logical  and  comparatively  simple 
matter  to  understand. 

It  is,  at  the  outset,  apparent  that  there  must  be  provided 
some  way  of  separating  disputed  from  undisputed  matter 
in  lawsuits.  If  litigants  simply  walked  into  court  and  told 
their  stories  in  their  own  way  without  restraint,  it  would  be 
a  tedious  and  expensive  method  of  getting  at  the  issue  in  the 
case.  Time  would  be  consumed  in  discussing  matters  not  in 
controversy  and  other  subjects  irrelevant  to  the  issue  to  be 
decided.  It  would  be  some  time  before  the  judge  and  jury 
would  know  what  it  was ' '  all  about. ' '  Furthermore,  neither 
party  would  be  advised  as  to  the  nature  of  the  case  to  be 
presented  against  him.  He  would,  therefore,  not  be  pre- 
pared to  meet  it.  The' result  would  be  either  delay  and 
inconvenience  to  the  litigants,  or  else  the  case  would  be 
decided  in  a  slipshod  fashion,  with  the  element  of  chance 
playing  a  major  part.  This  method  has  been  tried,  in 
whole  or  in  part,  in  various  inferior  courts  in  dealing  with 
cases  of  a  simple  character.  It  is  the  usual  method  of 
trying  civil  cases  before  justices  of  the  peace,  and  it  is 
fairly  satisfactory  for  such  cases.  In  various  other  inferior 
courts,  such  as  the  municipal  courts,  an  opportunity  is 
afforded  poor  litigants  to  have  their  cases  tried  without 
formal  pleadings,  thereby  enabling  them  to  dispense  with 
the  services  of  attorneys.  Such  methods  as  these  are  very 
useful,  but  they  are  only  adapted  to  certain  types  of  minor 
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cases.  More  orderly  procedure  is  required  for  lawsuits  in 
general. 

Another  possible  way  of  getting  a  case  at  issue  is  by 
means  of  an  agreement  of  counsel.  By  this  method  the 
lawyers  representing  the  parties  meet  and  agree  as  to  the 
questions  of  law  or  fact  which  are  in  dispute  and  as  to  those 
which  are  not  in  dispute.  If  they  can  agree  ''to  agree  and 
disagree"  in  a  formal  written  statement  or  stipulation,  the 
statement  may  be  filed  in  court  and  form  the  issue  to  be 
tried.  This  method  is  used  occasionally  in  certain  kinds  of 
cases,  but  it  is  not  in  general  use,  and  is  not  likely  to  be 
widely  adopted.  Attorneys  find  it  too  difficult  to  frame 
issues  which  suit  their  clients  and  the  opposing  parties  as 
well.  Very  commonly  the  relations  between  adverse  liti- 
gants are  so  strained  that  any  sort  of  amicable  dealings,  even 
through  their  attorneys,  is  difficult. 

The  remaining  alternative  method  of  arriving  at  the 
issues  is  by  means  of  a  system  of  formal  pleadings.  This  is 
the  method  in  common  use,  and  the  one  which  has  proved 
most  satisfactory.  The  term  ''pleadings"  should  be 
defined.  They  may  be  said  to  be  statements  in  logical 
and  legal  form  of  causes  of  action  and  grounds  of  defense, 
terminating  in  certain  propositions  affirmed  on  one  side 
and  denied  on  the  other.  They  form  the  foundation 
of  the  proof  to  be  submitted  at  the  trial,  and  advise  the 
parties  to  the  action  what  the  opposite  party  relies  upon 
either  as  a  cause  of  action  or  as  a  defense.  In  other 
words,  the  function  of  the  pleadings  is  to  lay  bare  the 
issue  in  the  case,  to  determine  what  matters  are  in  dispute, 
and  to  eliminate  all  other  irrelevant  material. 

The  system  of  pleading  in  use  in  the  Ignited  States  was 
derived  from  a  system  developed  in  England,  known  as 
"common  law  pleading."  At  one  time  all  of  the  states 
used  the  common  law  method,  but  in  recent  years  many 
modifications  have  been  introduced.  The  fault  of  the  early 
English  system  was  that  it  was  overly  technical.  It 
involved  such  refinements  of  reasoning  that  in  time  the 
situation  became  intolerable.     The  rights  of  the  parties  to  st, 
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suit  came  to  be  determined  too  much  by  the  phraseology 
of  the  pleadings  and  too  little  by  considerations  of  essential 
justice.  A  skilful  pleader  could  oftentimes  win  his  case  on  a 
mere  technicality  resulting  from  the  lack  of  skill  of  an 
opposing  attorney  in  drawing  his  papers.  Cases  turned  on 
nice  distinctions  rather  than  upon  the  merits  of  controver- 
sies. The  dissatisfaction  which  arose  as  a  result  led  to 
simplification  of  the  system  by  statute.  Some  states  have 
codified  their  laws  on  the  subject,  and  in  these  states  the 
system  is  called  ''code  pleading."  In  others,  the  methods 
have  been  simplified  by  successive  statutes  which,  while 
not  reducing  the  whole  to  a  code,  yet  accomplish  the  same 
object  in  all  essential  particulars.  The  common  object  of 
the  various  statutes  and  codes  has  been  to  make  pleadings 
less  technical.  Some  formalities  remain,  but  it  is  the  gen- 
eral feeling  of  the  legal  profession  that  precision  in  the  draw- 
ing of  the  records  of  litigation  is  essential  to  the  orderly 
trial  of  cases. 

A  system  of  pleadings  has  many  advantages.  If  it  is 
remembered  that  their  function  is  to  eliminate  irrelevant 
and  extraneous  matters,  it  can  readily  be  appreciated  what 
a  useful  part  they  may  perform.  The  issues  being  made 
clear,  the  court  can  proceed  promptly  to  dispose  of  them. 
Matters  not  alleged  by  the  parties  are  excluded  from  the 
trial  of  the  case.  Thus,  each  party  knows  exactly  what 
he  is  to  be  called  upon  to  prove,  and  he  prepares  his  case 
accordingly.  Another  advantage  should  be  mentioned. 
Suppose  the  plaintiff  prepares  a  statement  of  claim  which 
fails  to  set  forth  a  prima  facie  case;  that  is,  he  fails  on  his 
own  statement  to  exhibit  a  state  of  facts  which,  if  true, 
would  entitle  him  to  a  judgment.  In  such  a  case  the 
defendant  may,  by  means  of  a  demurrer  or  similar  motion, 
bring  the  whole  matter  to  an  abrupt  conclusion  without  the 
necessity  of  a  formal  jury  trial.  The  matter  is  disposed  of 
by  argument  of  counsel  before  the  judges  of  the  court. 
There  is  no  need  for  a  trial,  since  the  plaintiff  has  shown 
by  his  own  statement  that  he  has  no  case.  Judgment  is, 
therefore,  entered  for  the  defendant.     In  a  similar  way, 
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judgment  may  be  entered  for  the  plaintiff  upon  the 
motion  of  counsel,  where  it  appears  that  the  defendant  in 
his  answer  to  the  plaintiff's  statement  has  not  set  forth 
facts  which  constitute  a  defense.  Indeed,  it  frequently 
happens  that  when  an  attorney  endeavors  to  put  down  in 
logical  form  the  matters  upon  which  he  relies  to  make  out 
his  case,  it  appears  that  he  has  no  case  at  all.  Pleadings 
may,  therefore,  serve  to  prevent  litigation. 

Forms  of  Actions. — Before  proceeding  to  outline  the 
various  steps  in  the  pleadings,  it  would  be  well  to  mention 
a  few  of  the  more  common  forms  of  actions  by  which  litiga- 
tion is  handled.  In  dealing  with  this  subject,  an  unfamiliar 
terminology  is  at  once  encountered,  somewhat  baffling, 
if  not  duly  explained.  The  reason  is  historical.  Courts 
and  the  procedure  of  the  courts  were  established  and 
developed  in  England  at  a  time  when  Latin  was  the  principal 
written  language.  Consequently,  the  language  of  the  law 
was  Latin.  By  the  time  the  English  language  became 
predominant,  the  nomenclature  of  the  courts  had  become 
so  well  established  that  it  persisted,  and  it  has  continued  to 
persist  down  to  the  present  day.  For  many  legal  terms 
there  are  no  equivalent  English  expressions. 

Actions  in  a  court  of  law  are  generally  classified  under 
the  head  of  (1)  real  and  mixed  actions,  and  (2)  personal 
actions. 

A  real  action  is  a  suit  brought  to  obtain  the  possession  of 
land  from  which  the  plaintiff  has  been  ousted  or  to  which 
he  is  denied  access.  The  action  becomes  a  mixed  one  if, 
in  addition  lo  possession,  the  plaintiff  demands  damages  for 
the  deprivation  of  possession.  A  common  example  of  a 
real  action  is  that  of  ejectment.  Any  person  who  has  a 
right  to  enter  upon  land  and  hold  exclusive  possession 
thereof  may  maintain  this  action.  It  is  the  method  pro- 
vided for  trying  a  (juestion  of  title  to  land  and  to  recover 
damages  for  the  unlawful  detention. 

A  personal  action  is  one  hrouglit  to  recover  the  possession 
of  personal  property  or  to  recover  damages  for  the  violation 
of   some   legal    right.     There   are   two   kinds   of  personal 
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actions:  (1)  those  arising  from  a  breach  of  contract,  and  (2) 
those  arising  from  a  tort. 

The  most  common  action  for  breach  of  a  contract  obUga- 
tion  is  the  action  of  assumpsit.^  Other  actions  of  a  similar 
nature  are  the  action  of  debt  and  the  action  of  covenant. 
The  technical  differences  are  not  important  here.  It  is 
sufficient  to  remark  that  a  suit  for  the  violation  of  any 
kind  of  contract  obhgation  may  be  brought  under  one  of 
these  forms  of  action. 

Another  important  action  is  that  of  foreign  attachment.  ^ 
This  is  a  method  of  compelUng  a  third  party,  who  owes 
money  to  the  plaintiff's  debtor,  to  satisfy  the  plaintiff 's 
claim  out  of  property  in  his  hands.  It  is  a  remedy  used 
against  debtors  residing  in  another  state.  Thus,  if  A,  of 
New  York,  has  a  claim  against  B,  of  Chicago,  and  C  (in 
New  York)  has  property  of  B  in  his  possession,  A  may 
attach  B's  property  in  C's  hands,  and  by  this  means  get 
satisfaction  out  of  B's  property. 

Still  another  common  method  of  proceeding  is  the  action 
of  replevin.^  This  is  an  action  to  regain  possession  of 
personal  chattels  which  have  been  taken  from  the  plaintiff 
without  legal  right.  In  some  states  it  may  also  be  brought 
whenever  a  person  wishes  to  recover  any  specific  goods  to 
which  he  claims  title. 

There  are  various  forms  of  action  for  injuries  resulting 
from  torts,  and  of  these  the  action  of  trespass  is  probably 
the  most  common.  In  general,  it  may  be  brought  to 
recover  damages  for  the  unlawful  taking  of  personal  prop- 
erty, for  forcible  damage  to  such  property,  for  nuisances  to 
land,  for  waste  committed  on  land,  for  personal  injuries 
wilfully  or  negligently  inflicted,  and  for  injuries  resulting 
from  defamation  of  character. 

Other  actions  growing  out  of  torts  are  the  action  of 
deceit  which  is  for  the  recovery  of  damages  resulting  from 
fraudulent   representations;   and    the   action   of   trover,^ 

1  Latin,  he  has  undertaken. 

^  Or  garnishment. 

^  From  the  Latin  word  replegiare,  to  recover  the  pledge. 

*  From  the  French  trouver,  to  find. 
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which  lies  to  recover  damages  against  one  who  has,  without 
right,  converted  to  his  own  use  goods  or  personal  chattels 
in  which  the  plaintiff  has  a  general  or  special  property. 

There  are  also  two  special  forms  of  action  of  an  important 
character  which  require  mention.  The  first  is  mandamus,^ 
which  is  a  writ  issued  in  the  name  of  the  sovereignty, 
directed  to  any  natural  person,  corporation,  or  inferior 
court  within  the  jurisdiction,  requiring  any  of  them 
to  do  some  particular  thing  which  pertains  to  their  duty 
or  office.  For  illustration,  the  action  hes  to  compel  a 
sheriff  to  execute  a  writ;^  to  compel  a  state  treasurer  to 
collect  sums  due  the  state ;^  or  to  compel  a  secretary  of  state 
to  certify  the  nomination  of  persons  who  are  entitled  to 
have  their  names  placed  on  a  ballot.^  The  other  action  is 
that  begun  by  a  writ  of  quo  warranto.^  This  is  a  proceed- 
ing to  determine  the  right  to  the  use  or  exercise  of  a  fran- 
chise or  office  and  to  oust  the  holder  from  its  enjoyment,  if 
his  claim  is  not  well  founded,  or  if  he  has  forfeited  his  right 
to  enjoy  the  privilege.  It  has  been  used  to  try  the  title 
to  the  office  of  president  of  a  state  senate;®  to  determine  a 
question  of  the  legality  of  the  organization  of  a  municipal 
corporation;^  and  to  oust  a  private  corporation  from  exer- 
cising privileges  not  in  accord  with  its  franchise  or  charter.^ 

There  are  in  some  states  other  forms  of  action  which 
have  not  been  mentioned,  but  it  is  unnecessary  to  go  into 
greater  detail.  The  modern  tendency  is  distinctly  in  the 
direction  of  reducing  the  num])or  of  actions  and  of  substi- 
tuting simple  forms  in  their  place.  Of  these,  contract  and 
trespass  are  the  most  common. 

The  Pleadings.  —It  is  not  necessary  for  the  present  pur- 
pose that  all  (if  the  many  forms  of  ])leadings  be  set  forth. 

'  F>utin,  wo  coininjUKl. 

'  Frrtnont  v.  Crippi  n,  10  (^iilif.  '211. 

1  Long  Saiill  Dvv.  Co.  v.  Krnnnh/,  IAS  A|)|).    Div.  (X.  V.)  398. 

*  Slair  I',  lirrkcr,  2<K)  Mo.  r)()(). 

*  I>}itin,  !)>•  whut  uiithority. 

*  Stale  r.  Rogers,  r^y  N.  J.  L.  480. 

'  MuUikin  v.  liloominglfin,  72  Intl.  161. 

'  Ally.  Gen.  v.  Detroit  Suburban  R.  Co.,  90  Mich.  389. 
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The  subject  is  a  technical  one,  in  spite  of  the  simpUfication 
process  mentioned.  The  various  details  are  not  a  matter 
of  general  interest.  The  litigant's  concern  with  the  plead- 
ings lies  in  the  fact  that  they  are  issued  in  his  name;  he 
must  oftentimes  sign  them;  and  finally,  they  determine  to  a 
considerable    degree    the    success   or   failure  of    his   suit. 

Inasmuch  as  the  action  of  assumpsit  is  one  of  the  most 
common  of  all  methods  of  proceeding  in  a  court  of  law,  it 
will  serve  best  for  illustrating  the  procedure  followed.  The 
other  types  of  action  differ  in  certain  details,  but  the  main 
purpose  of  all  is  similar,  and  that  is,  to  bring  the  litigated 
matter  before  the  court  for  hearing  and  final  disposition. 
It  should  be  remarked  again  that  the  form  of  the  pleadings 
differs  somewhat  in  the  several  states,  but  the  important 
features  are  so  much  alike  that  the  differences  may  be  prop- 
erly ignored  in  a  description  of  this  character.  The  plead- 
ings used  in  the  various  United  States  district  courts  in 
actions  at  law  follow  the  form  of  pleadings  in  use  in  the 
courts  of  record  of  the  state  within  which  they  are  located. 
An  act  of  Congress  requires  that  this  be  done.^  This  plan 
was  adopted  for  the  convenience  of  the  local  bars.  It  was 
found  that  two  distinct  systems  existing  side  by  side  caused 
much  confusion  to  the  lawyers  of  each  locality. 

1.  Writ  of  Summons. — The  first  thing  that  must  be  done 
in  every  case  is  to  '^ start  suit."  This  is  generally  accom- 
plished by  the  issuance  of  a  writ  of  summons.  The 
lawyer  for  the  plaintiff  obtains  the  writ  by  means  of  a 
precipe  (or  order)  directed  to  the  clerk  of  the  court  and 
ordering  that  officer  to  issue  the  writ.  As  an  officer  of  the 
court,  the  attorney  is  authorized  to  order  the  issuance  of 
writs.  In  a  few  cases  he  must  obtain  leave  of  the  court 
before  the  clerk  will  issue  the  process,  as  in  divorce  actions, 
but  generally  his  own  order  is  sufficient.'-  The  following  is 
a  form  of  precipe: 

1  Act  of  June  1,  1872. 

^  In  some  states  the  pleadings  are  handled  entirely  by  the  attorneys,  and 
are  not  filed  with  the  clerk  of  the  court  until  they  have  been  completed,  or 
until  they  have  reached  a  stage  where  judgment  may  be  entered. 
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Henry  E.  Carter 

V. 

John  D.  Judson 


District  Court 

of County 

January  Term  1926 
No.  3120 


To  the  Clerk: 

Issue  summons  assumpsit  in  the  above  case.  Returnable  Monday, 
January  24,  1926. 

Justin  Story 

Attorney  for  Plaintiff 

When  the  above  order  is  handed  to  the  clerk,  together 
with  two  or  three  dollars  as  a  fee  for  starting  suit,  the 
clerk  issues  under  the  seal  of  the  court  a  writ  of  summons 
somewhat  as  follows: 

State  of 

►ss 


County  of    

To  the  Sheriff  of  said  County,  Greeting: 

We  command  you,  that  you  summon  John  D.  Judson,  so  that  he  be 

and  appear  before  our  District  Court  of County  to  be 

holden  at ,  in  and  for  said  county,  on  the  twenty-fourth 

day  of  January  next,  there  to  answer  Henry  E.  Carter  of  a  plea  in 
assumpsit,  and  have  you  then  and  there  this  writ.  Witness  the 
Honorable  Coke  Mansfield,  President  Judge  of  our  said  court,  the 
seventh  day  of  January,  1926. 

John  Ball 
Clerk 

The  clerk  stamps  on  the  writ  the  official  seal  of  the  court 
and  hands  it  to  the  attorney. 

2.  Service  of  the  Writ. — ^The  lawyer  now  takes  the  sum- 
mons to  the  shorilT,  gives  him  the  address  of  the  defendant, 
and  directs  him  to  serve  it  on  the  defendant.  He  pays  the 
sheriff  a  fee  of  a  few  dollars,  the  amount  depending  upon 
the  distance  that  the  latter  will  have  to  go  in  order  to  make 
the  service.  The  sheriff  takes  the  writ,  makes  a  copy  of  it, 
and  starts  out  to  find  the  defendant.  In  most  states  the 
service  must  he  made  on  the  defendant  personally,  but  in  a 
few  jurisdictions  it  may  ))e  loft  with  an  adult  meml)er  of  his 
family  or  with  someone  in  charge  of  his  place  of  business. 
In  the  case  of  a  corporation  tlcfjMidant,  service  is  made 
upon  one  of  its  officers.     If  a  defendant  is  aware  that  a  suit 
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is  being  started  against  him,  he  may  waive  personal  service 
and  allow  his  attorney  to  ''accept  service"  for  him.  In 
most  types  of  cases  an  action  cannot  proceed  until  an  actual 
service  has  been  made,  but  there  is  one  notable  exception. 
In  divorce  actions  service  may  be  made  by  publication  in 
newspapers  where  the  defendant  is  outside  of  the  jurisdic- 
tion, or  where  his  whereabouts  are  unknown. 

Having  located  the  defendant,  the  sheriff  will  produce 
the  original  writ,  make  known  its  contents,  and  leave  the 
copy  in  the  latter's  possession.  The  sheriff  will  then  make 
out  a  ''return"  to  the  writ,  stating  where,  when,  and  upon 
whom  he  has  served  it.  The  return  is  generally  written  on 
the  back  of  the  original  writ.  It  is  signed  by  the  sheriff, 
and  returned  to  the  clerk  of  the  court  on  or  before  the 
"return  day"  specified  in  the  writ.  The  writ  and  the 
return  are  filed  with  the  court  records  by  the  clerk  and 
become  a  part  of  the  permanent  record  of  the  case. 

3.  Judgment  by  Default. — The  defendant  has  now  been 
apprised  of  the  suit  against  him,  and  he  should  promptly 
engage  an  attorney  to  look  after  his  interests.  If  he  fails 
to  do  so,  the  plaintiff  will  be  entitled  to  enter  judgment 
against  him  by  default  for  failing  to  enter  an  appearance. 
The  length  of  time  that  the  plaintiff  must  wait  before 
"taking  judgment "  varies  in  different  jurisdictions,  but  it  is 
only  a  matter  of  a  few  weeks.  Of  course,  it  may  not  be 
done  until  after  a  return  of  service  has  been  made  by  the 
sheriff.  The  method  of  taking  judgment  is  for  the  attorney 
to  issue  a  precipe  as  follows: 


Henry  E.  Carter 

V. 

John  D.  Judson 


District  Court 

of County 

January  Term,  1926 
No  3120 
To  the  Clerk: 

And  now,  to  wit,  February  16,  1926,  enter  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  above  named  for  want  of  an  appear- 
ance, and  assess  the  damages. 

Justin  Story 

Attorney  for  Plaintiff 
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I  hereby  assess  tlie  plaintiff's  damages  as  follows: 

Amount  of  claim $600.00 

Interest  from  Dec.  1,  1925 6 .  90 

Costs  (itemized) 7 .  50 


Henry  E.  Carter 

Q- 
John  D.  Judson 


Total $614.40 

John  Ball 
Clerk 

The  clerk  now  enters  the  judgment  on  the  court  docket, 
and  the  plaintiff  may  proceed  to  collect  it  as  will  be 
explained  hereafter. 

4.  The  Appearance.— li  the  defendant  wishes  to  defend 
the  case,  he  emploj^s  an  attorney  and  the  latter  at  once 
*' files  an  appearance." 

District  Court 

of County 

January  Term,  1926 
No.  3120 
To  the  Clerk: 

Enter  my  appearance  for  the  defendant  in  the  above  case. 

Blackstone  Kent 

Attorney  for  Defendant 

The  attorney  now  notifies  the  plaintiff's  lawyer  that  he 
has  filed  an  appearance,  and  thereafter  each  attorney  noti- 
fies the  other  of  all  subsequent  steps  taken  in  the  case,  and 
serves  on  him  copies  of  papers  filed  in  the  court. 

5.  Tfw  Declaralion. — The  next  steji  in  the  pleadings  is 
the  filing  of  a  declaration  of  the  plaintiff's  claim.  In 
some  states  this  pleading  is  called  a  statement  of  claim, 
in  others  a  complaint,  and  in  still  others  a  petition.  The 
])urpose  of  the  declaration  is  to  set  forth  the  plaintiff's 
cause  of  action,  that  is,  to  notify  the  defendant  of  the  nature 
of  the  claim  against  him.  A  declaration  must  be  drawn 
concisely  and  clearly,  and  nuist  set  forth  a  cause  of  action 
sufficient  in  law  to  justify  a  judgment  in  favor  of  the  plain- 
tiff.    The  form  is  as  follows: 


Henry  K.  Carter 
John  D.  Judson 


District  Court 
of  County 

January  Term,  l!)2() 
No.  3120 
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Plaintiff's  Declaration 

The  plaintiff,  Henry  E.  Carter,  brings  this  his  action  of  assumpsit 
against  the  defendant,  John  D.  Judson,  upon  the  cause  of  action 
whereof  the  following  is  a  statement; 

1.  The  defendant,  to  wit,  on  the  first  day  of  June,  1925,  was  engaged 
in  the  business  of  wholesaling  hardware  goods  at  331  Main  Street, 
City  of  ,  County  of  ,  State  of 

2.  On  the  day  and  date  aforesaid,  said  defendant  orally  agreed  to 
employ  the  plaintiff  as  sales  manager  of  said  business,  and  promised  to 
pay  the  plaintiff  a  salary  of  $300  per  month. 

3.  The  plaintiff,  relying  on  said  promise,  did  then  and  there  enter  into 
the  service  of  the  defendant  and  served  him  in  the  capacity  aforesaid 
for  the  space  of,  to  wit,  six  months  then  next  following. 

4.  And  the  plaintiff  avers  that  his  salary  during  the  said  time  and 
at  the  said  rate  amounted  to  the  sum  of,  to  wit,  S1800;  that  the  said 
defendant  has  paid  the  plaintiff  the  sum  of  $1200;  that  there  remains  due 
the  plaintiff  the  sum  of  $600,  which  the  defendant,  although  frequently 
requested,  has  refused  to  pay  to  the  plaintiff. 

5.  Wherefor,  the  plaintiff  claims  of  the  defendant  $000,  with  interest 
from  December  1,  1925. 

Justin  Story 

Attorney  for  Plaintiff 
State  of 


County  of j 

Henry  E.  Carter,  being  duly  sworn  according  to  law,  deposes  and  says 
that  the  facts  set  forth  in  the  foregoing  declaration  are  true  and  correct. 

Henry  E.  Carter 
Sworn  to  and  subscribed  before  me 
this  twentieth  day  of  February,  1926. 
Frank  Smith  (Seal) 
Notary  Public 

Indorsed  on  the  declaration  is  a  notice^  to  the  defendant 
of  the  following  character: 

To  the  Defendant: 

You  are  required  to  file  an  answer  to  the  within  declaration  within 
fifteen  days  from  the  service  hereof;  otherwise,  judgment  may  be  taken 
against  you. 

Justin  Story 

Attorney  for  Plaintiff 

The  declaration  and  notice  is  filed  with  the  court  clerk 
and  a  copy  is  served  on  the  defendant  or  his  attorney. 

^  Sometimes  called  a  "rule." 
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6.  Demurrers  and  Motions. — It  sometimes  happens  that 
the  attorney  for  the  plaintiff  fails  to  draw  up  a  declaration 
which  sets  forth  a  legal  cause  of  action.  The  statement 
may  fail  to  show  that  the  court  has  jurisdiction  over  the 
subject  matter  of  the  suit ;  it  may  fail  to  allege  that  the  plain- 
tiff performed  his  contract;  it  may  fail  to  attach  a  copy 
of  the  contract  rehed  upon,  or  it  may  omit  any  of  various 
other  things  which  are  necessary  to  make  out  a  case.  Under 
such  circumstances  the  attorney  for  the  defendant  has  an 
opportunity  for  offensive  action.  He  may  demur  or  except 
to  the  declaration,  or  make  a  motion  to  strike  off  the  state- 
ment, or  make  a  motion  for  a  bill  of  particulars. 

A  demurrer^  is  a  plea  which  admits,  temporarily  at  least, 
the  facts  averred  by  the  opposite  party,  but  denies  their 
legal  sufficiency.  In  other  words,  the  party  filing  a 
demurrer  says  in  effect,  "even  if  all  the  facts  alleged  by  you 
are  true,  you  are  still  not  entitled  under  the  law  to  the 
remedy  you  ask."  Such  a  plea  raises  a  question  of  law  and 
not  an  issue  of  fact.  It  places  before  the  judges  of  the  court 
the  question  whether  there  is  any  occasion  for  the  action  to 
proceed  further.  It  would  be  improper  for  the  demurrant 
to  set  forth  any  allegations  of  fact  in  his  demurrer.  If  he 
did,  the  court  would  overrule  it  as  a  "speaking  demurrer." 
If  the  court  finds  the  declaration  sufficient,  it  will  "over- 
rule" the  demurrer;  if  insufficient,  it  will  "sustain"  it. 
Overruling  the  demurrer  is  equivalent  to  rendering  judg- 
ment for  the  plaintiff,  unless  the  court  grants  leave  to  the 
defendant  to  file  an  answer  to  the  declaration.  Sustaining 
the  demurrer  frequently  results  in  judgment  for  the  defend- 
ant, but  it  is  common  practice  under  these  circumstances 
for  the  court  to  allow  the  plaintiff  leave  to  amend  his  dec- 
laration if  it  appears  that  the  previous  defect  may  be  cured. 

The  form  of  the  dojuurrer  (omitting  the  caption  or  title 
of  the  case)  is  as  follows: 

And  now,  to  wit,  February  25,  l*J2ti,  the  defendant,  by  Blackstone 
Kent,  his  attorney,  demurs  to  the  declaration  filed  in  the  above  case, 
and  assigns  the  following  causes  of  demurrer: 

•  Old  French,  deitiorrer,  to  stay,  to  abide. 
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1.  That  the  declaration  does  not  set  forth  performance  of  contract 
by  the  plaintiff. 

2.  Etc. 

Blackstone  Kent 
Attorney  for  Defendant 

The  demurrer  is  filed  with  the  court,  the  plaintiff  is 
notified,  and  the  matter  is  placed  upon  the  court's  '^  motion 
list."  On  the  day  set  for  arguments  the  attorneys  appear, 
present  their  respective  points  of  view,  and  the  court  decides 
the  issue. 

The  motion^  to  strike  off  a  statement  has  an  object  similar 
to  that  of  a  demurrer.  It  is  used  where  there  is  a  defect 
appearing  of  record.  It  is  filed  and  disposed  of  in  the 
same  manner  as  a  demurrer.  The  motion  for  a  bill  of  particu- 
lars, as  its  name  implies,  is  used  to  compel  the  plaintiff  to 
supply  additional  information  concerning  the  nature  of  his 
claim.     It  calls  for  an  ''amended"  declaration. 

Lawyers  do  not  relish  having  demurrers,  or  similar 
objections,  made  to  their  pleadings,  as  it  generally  means 
that  opposing  counsel  are  telling  them  that  they  do  not 
know  how  to  prepare  their  pleadings.  Also,  such  pleas 
delay  the  disposition  of  litigation.  The  modern  tendency 
is  for  courts  to  discourage  the  use  of  these  motions,  espe- 
cially if  it  appears  that  they  are  made  for  purposes  of  delay. 

7.  The  Answer  or  Affidavit  of  Defense. — If  the  defendant's 
attorney  decides  that  the  plaintiff's  declaration  sets  forth  a 
prima  facie  case,  but  he  believes  that  the  defendant  has  a 
good  defense,  he  will  prepare  and  file  an  answer  or  affidavit 
of  defense.^  The  purpose  of  the  answer  is  to  admit  or  deny 
the  various  allegations  contained  in  the  plaintiff's  declara- 
tion and  thereby  to  present  an  issue  to  be  tried.  Primarily 
an  answer  raises  issues  of  fact,  but  frequently  also  issues  of 
law.  Besides  affirming  or  denying  the  plaintiff's  aver- 
ments, the  answer  may  also  allege  new  matter  which  enters 
into  the  defense.  An  answer  to  the  foregoing  declaration 
might  be  as  follows: 

1  Sometimes  called  a  "rule." 

2  Sometimes  called  a  "plea"  or  a  "cross-complaint." 
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Henry  E,  Carter 

V. 

John  D.  Juclson 


District  Court 

of County 

January  Term  1926 
No.  3120 

Defendant's  Answer 


John  D.  Judson,  the  defendant  in  the  above  case,  being  duly  sworn 
according  to  law,  deposes  and  says  that  he  has  a  full,  just,  and  legal 
defense  to  a  part  of  the  plaintiff's  claim,  of  the  following  nature,  to  wit: 

1.  Defendant  admits  facts  set  forth  in  paragraph  1  of  plaintiff's 
declaration. 

2.  Defendant  admits  facts  set  forth  in  paragraph  2  of  plaintiff's 
declaration. 

3.  Defendant  admits  that  plaintiff  entered  his  service  as  set  forth 
and  that  he  served  in  the  capacity  alleged  for  four  months,  but  denies 
that  he  served  in  said  capacity  for  six  months.  On  the  other  hand, 
defendant  alleges  that  on  or  about  October  1,  1925,  the  plaintiff  agreed 
to  forego  any  further  salary  and  to  work  for  a  commission  of  5  per  cent 
on  the  gross  amount  of  all  goods  sold  by  him. 

4.  Defendant  denies  that  there  is  due  plaintiff  the  sum  of  $000, 
but,  on  the  other  hand,  avers  that  there  is  due  only  the  sum  of  $125.10 
for  commissions  earned  during  the  months  of  October  and  November, 
1925,  as  per  schedule  attached  and  marked  Exhibit  A,  which  sum  the 
defendant  has  offered  and  is  prepared  to  pay  plaintiff. 

All  of  which  is  true,  and  will  be  proven  upon  the  trial  of  this  case. 

John  D.  Judson 
Sworn  to,  etc. 

The  exhibit  referred  to  is  omitted.  It  would  include  an 
itemized  statement  of  sales  made  and  commissions  earned. 
The  answer  is,  of  course,  filed  and  a  copy  served  upon  the 
plaintiff  or  his  attorney. 

It  sometimes  occurs  that  the  defendant's  answer  alleges 
matters  in  defense  which,  directly  or  by  implication,  admit 
the  truth  of  the  essent  ial  allegations  of  the  declaration  but 
avoid  the  conse(iuences  thereof  for  other  reasons,  such  as, 
for  instance,  a  counter  claim.  When  such  new  matter  is 
set  up,  the  plaintiff  may  find  it  necessary  to  file  a  "reply" 
or  "replication,"  in  order  that  all  of  the  facts  may  be 
squarely  in  issue  between  the  parties.  In  many  states  the 
rcplicati(jn  has  been  abolished  and  the  parties  go  to  trial 
on  the  declaration  and  answer. 
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8.  Motions  for  Judgment  for  Failure  to  File  Answer  or 
for  Want  of  a  Sufficient  Answer. — If  the  defendant  fails  to 
file  an  answer  within  the  time  allowed,  the  plaintiff  is 
entitled  by  a  motion  to  the  court  to  enter  judgment  against 
him  by  default  for  "failure  to  file  an  answer."  The  method 
is  similar  to  that  of  taking  judgment  for  want  of  an  appear- 
ance, as  previously  described.  The  only  difference  is  the 
reason  assigned  for  asking  judgment. 

It  also  frequently  happens  that  the  answer  of  the  defend- 
ant does  not  set  up  facts  which  in  law  constitute  a  defense. 
In  such  a  case  the  plaintiff  will  make  a  motion  to  the  court 
to  enter  judgment  for  "want  of  a  sufficient  answer."  Here 
the  action  of  the  court  is  not  automatic,  for  the  reason 
that  the  motion  presents  an  issue  of  law  which  requires 
deliberation  for  its  decision.  It  is  necessary  that  the 
motion  be  brought  before  the  judges  on  "motion  day." 
The  matter  is  handled  by  the  same  method  as  are  demurrers. 
Essentially,  this  motion  is  a  demurrer. 

In  the  declaration  and  answer  which  have  been  given  as 
illustrations,  it  will  be  noted  that  the  defendant  has  admitted 
owing  the  plaintiff  the  sum  of  $125.10.  If  the  plaintiff 
cares  to  do  so,  he  may,  under  these  circumstances,  have 
judgment  entered  as  a  matter  of  course  for  the  amount 
admitted  to  be  due  and  then  proceed  for  the  balance  claimed. 
An  order  to  the  clerk  accomplishes  this  object. 

9.  The  Issue  and  Order  for  Trial  List. — The  end  of  the 
pleadings  is  now  reached.  If  it  is  assumed  that  the  plain- 
tiff's declaration  has  been  duly  filed,  and  that  the  answer 
has  been  likewise  filed,  and  that  no  judgments  have  been 
obtained  by  either  side  on  demurrers  or  motions,  then  the 
case  is  "at  issue."  This  means  that  it  is  ready  for  trial 
before  a  judge  and  jury.  It  may  be  remarked  here  that  in 
many  courts  it  is  possible  for  the  parties  to  waive  a  jury 
trial  and  elect  to  have  their  case  tried  before  a  judge  with- 
out a  jury.  When  this  is  mutually  desired,  the  parties 
indorse  on  the  pleadings  "Jury  Trial  Waived,"  or  words  to 
that  effect. 


78  AMERICAN  COURTS 

The  case  being  at  issue,  there  remains  only  the  necessity 
for  ordering  it  on  the  court's  trial  Hst.  This  is  usually  done 
by  plaintiff's  attorney  by  an  order  such  as  the  following: 

Henry  E.  Carter,  etc. 

To  the  Clerk: 

Place  the  above  case  on  the  trial  list. 

Justin  Story- 
Attorney  for  Plaintiff 

Dockets  and  Records. — It  is,  of  course,  necessary  that 
all  records  of  litigation  be  kept  in  an  orderly  manner  and 
that  they  be  available  for  inspection  at  any  time  by 
interested  parties.  It  is  the  duty  of  the  clerk  of  the  court 
to  keep  these  records.  For  this  purpose  he  maintains  large 
bound  volumes  known  as  ''court  dockets,"  and  he  also  has 
files  in  which  there  is  a  separate  place  for  the  papers  of 
each  case.  When  a  suit  is  started,  the  clerk  immediately 
reserves  a  place  in  the  docket  for  the  case,  and  enters  the 
name  of  the  case,  the  name  of  the  attorney  for  plaintiff, 
the  date,  when  the  summons  is  issued,  etc.  The  case  is 
assigned  a  court  term  and  number,  such  as  that  which  has 
appeared  in  the  caption  of  each  of  the  pleadings  used  above 
as  illustrations.  Thereafter  all  papers  in  the  case  must 
refer  to  the  term  and  number  given.  Every  step  which 
thereafter  occurs  in  the  suit  is  noted  briefly  in  the  docket. 
All  papers  filed  are  placed  together  in  a  particularly  desig- 
nated place  in  the  court  files.  Court  records  are  kept  with 
great  care  and,  as  a  result,  it  is  po.ssible  to  refer  quickly 
to  the  docket  entries  and  papers  of  any  suit  which  has 
ever  been  started  in  the  court. 


CHAPTER  VI 
THE  PRELIMINARIES  OF  A  TRIAL 

The  subject  of  court  trials  is  a  vast  one,  involving  much 
legal  learning.  It  is  one  upon  which  many  volumes  have 
been  written.  It  is  possible  to  give  here  only  a  brief 
description  of  the  more  prominent  features  which  are 
common  to  all  trials. 

The  preliminaries  of  the  trial  are  as  important  as  the 
trial  itself.  The  amount  of  time  and  study  which  the  law- 
yer and  the  client  give  to  the  preparation  of  the  case  often 
determines  the  success  or  failure  of  the  trial.  It  is  useless 
to  go  to  court  if  any  link  in  the  chain  of  evidence  is  missing. 
Accordingly,  the  witnesses  must  be  carefully  questioned; 
the  documentary  evidence  must  be  gotten  together;  deposi- 
tions, if  necessary,  must  be  procured;  the  lawyer  must 
prepare  his  brief  of  trial,  and  finally,  every  witness  must  be 
subpoened  to  appear.  These  several  matters  require  some 
explanations. 

Witnesses. — From  the  viewpoint  of  success  or  failure, 
the  witness  is  the  most  important  personage  at  the  trial.  ^ 
What  he  says  and  how  he  acts  makes  or  ruins  the  case. 
Lawyers  may  talk,  and  judges  may  rule,  but  the  witness 
supplies  the  ammunition  which  largely  determines  the  con- 
clusion. It  results,  therefore,  that  his  testimony  is  the 
prime  factor  to  be  considered  in  the  preparation  of  the  case. 

The  lawyer's  first  step  in  preparing  a  case  is  the  inter- 
viewing of  witnesses.  He  begins,  of  course,  with  his 
client,  the  plaintiff  or  defendant.  He  questions  him  on 
every  phase  of  the  case  and  carefully  notes  the  information 
which  he  is  able  to  supply.  He  has  him  produce  such 
letters,  contracts,  deeds,  books  of  account,  or  other  docu- 
mentary evidence  as  may  be  material  to  the  controversy. 
He  then  obtains  the  names  of  all  persons  who  may  be 
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available  as  witnesses  and  makes  arrangements  to  inter- 
view them.  He  questions  the  witnesses  until,  finally,  he 
has  assembled  evidence  which  either  makes  out  a  case  or 
convinces  him  that  litigation  is  futile.  If  it  appears  that 
a  cause  of  action  is  made  out,  the  pleadings  are  the 
next  step.  These  have  been  described.  When  the  plead- 
ing stage  has  been  completed,  it  often  becomes  neces- 
sary to  interview  the  parties  again  in  final  preparation  for 
the  trial. 

In  the  interviewing  of  witnesses,  the  lawyer  is  interested 
in  several  things  besides  the  procuring  of  evidence.  The 
y  character  and  personality  of  the  witness  are  matters 
of  great  importance.  An  ignorant  or  stupid  witness  pre- 
sents a  very  different  problem  from  an  educated  or  intelli- 
gent one.  A  candid  and  affable  personality  may  be  counted 
on  to  be  convincing  to  a  jury,  where  a  crafty  or  subtle 
nature  may  have  an  opposite  effect.  The  lawyer  must 
take  these  matters  into  consideration  and  devise  the  best 
method  of  handling  each  type.  It  is  necessary  for  him  to 
instruct  each  one  as  to  the  way  he  must  conduct  himself 
on  the  stand.  He  tells  him  how  he  is  to  answer  the  judge 
if  (questioned  by  him;  how  he  must  treat  the  opposing 
lawyer  and  with  what  patience  he  must  answer  all  questions ; 
upon  what  matters  he  is  competent  to  testify,  and  how 
careful  he  must  be  to  be  accurate  in  everything  he  says. 
If  the  witness  appears  to  be  likely  to  take  liberties  with 
the  truth,  the  lawyer  must  warn  him  of  the  consequences 
of  perjury.  The  task  of  the  lawyer  in  schooling  his 
witness  for  the  stand  is  oftentimes  a  diflicult  one,  and  is 
more  so  because  of  the  fact  that  most  persons  do  not  want 
to  be  witnesses,  and  if  they  can  devise  any  way  of  getting 
out  of  it,  they  will  do  so.  The  lawyer  often  encounters 
the  witness  who  will  not  talk,  or  who  will  not  reveal  all 
that  he  knows  about  the  case.  By  such  an  attitude  the 
latter  may  be  able  to  avoid  being  subpoened.  The  lawyer 
naturally  does  not  like  to  call  a  witness  whose  story  he  does 
not  know.  Altogether,  the  attorney  has  a  difficult  time  in 
getting  his  witnesses  in  line  for  the  day  in  court. 
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Depositions. — It  sometimes  happens  that  a  witness  in  a 
case  lives  outside  of  the  jurisdiction  of  the  court  in  which 
the  action  is  pending,  so  that  he  may  not  be  reached  by  a 
subpoena.  Occasionally,  also,  it  may  appear  that  for  one 
reason  or  another  a  witness  may  not  be  available  when  the 
case  comes  up  for  trial.  He  may  be  seriously  ill  and  likely 
to  die,  or  he  may  be  about  to  start  on  an  extended  journey, 
or  the  like.  In  any  of  these  contingencies  it  is  necessary 
that  a  deposition  of  the  testimony  of  such  witness  be 
obtained.  The  state  and  federal  statutes  and  the  rules  of 
the  various  courts  provide  the  procedure  for  accomplishing 
this  purpose. 

One  of  the  best  recognized  grounds  for  taking  a  deposition 
is  that  the  witness  resides  outside  of  the  jurisdiction  of  the 
court.  In  some  states  depositions  may  be  taken  where  the 
witness  merely  lives  in  another  county,  and  in  others,  where 
he  lives  more  than  a  certain  number  of  miles  away  from  the 
court.  In  the  federal  courts  the  distance  for  taking  deposi- 
tions in  most  types  of  cases  is  fixed  at  one  hundred  miles. 

The  testimony  of  the  ''going  witness"  or  the  one  who 
may  not  be  available  because  of  special  circumstances  is  pro- 
vided for  by  the  deposition  de  bene  esse.^  Such  a  deposi- 
tion, if  taken,  may  be  used  at  the  time  of  trial  only  if 
it  appears  that  the  witness  is  not  then  available  by  a 
subpoena.  Such  depositions  usually  require  the  approval 
of  the  court. 

Oftentimes  the  counsel  in  a  case  are  able  to  agree  upon  the 
taking  of  a  deposition.  Under  such  circumstances  the  pro- 
cedure is  simple.  A  stipulation  or  agreement  is  filed  setting 
forth  the  name  of  the  case,  the  name  of  the  witness  to  be 
examined,  the  circumstances  under  which  the  deposition  is 
to  be  taken,  etc.  The  two  attorneys  sign  the  stipulation. 
If  the  parties  are  unable  to  agree  as  to  the  necessity  for  a 
deposition,  the  matter  is  handled  by  a  petition  to  the  court, 
and  the  court  decides  after  hearing  the  arguments  for  and 
against  the  motion.  If  the  petition  is  granted,  the  court 
prescribes  the  manner  in  which  the  deposition   shall  be 

1  Latin,  provisionally. 
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taken.  In  any  case  a  commission  is  prepared,  designating 
the  official  before  whom  the  testimony  is  to  be  taken  and 
containing  instructions  to  be  followed  in  executing  the  com- 
mission. This  document  is  then  forwarded  to  the  person 
who  has  been  designated  to  take  the  testimony.  The  com- 
missioner arranges  the  time  for  hearing,  notifies  the  witness, 
and  at  the  time  fixed  administers  the  oath  and  presides  at 
the  taking  of  the  testimony.  Sometimes  the  testimony 
consists  of  answers  to  written  interrogatories  prepared  by 
the  attorneys  and  forwarded  with  the  commission.  In 
other  cases  an  oral  examination  of  the  witness  is  provided 
for,  under  which  circumstances  the  attorneys  in  the  case,  or 
other  attorneys  representing  them,  appear  and  examine 
and  cross-examine  the  witness.  In  any  case  the  testimony 
is  taken  down  by  a  stenographer,  reduced  to  writing,  and 
signed  by  the  witness.  The  commissioner  then  prepares 
his  return  to  the  commission,  setting  forth  the  testimony 
and  relating  all  of  the  circumstances  connected  with  the 
execution  of  the  commission.  This  return  he  certifies, 
signs,  and  forwards  to  the  court  before  which  the  action  is 
pending.  The  testimony  then  becomes  available  for  use 
at  t  he  t  rial  of  the  case.  It  is  sub j  ect  to  obj  ections  by  counsel 
in  the  same  way  as  though  the  witness  were  present  in  court. 
When  testimony  is  taken  by  deposition  in  another 
jurisdiction,  the  court  issuing  the  commission  has,  of  course, 
no  authority  to  issue  process  to  compel  the  attendance  of 
testimony  of  witnesses  in  the  other  jurisdiction.  The  comity 
existing  between  states,  however,  takes  care  of  this  diffi- 
culty, and  the  court  of  the  foreign  jurisdiction  lends  its  proc- 
ess in  aid  of  the  court  issuing  the  commission.  The  taking 
of  testimony  of  distant  witnesses  is  not  confined  to  those  in 
other  counties  or  states  of  the  United  States,  but  may  be 
accomplished  as  to  those  in  foreign  countries  as  well.  The 
matter  is  handled  by  the  issuance  of  "letters  rogatory" 
(lirofted  t(»  a  foreign  court  in  whose  jurisdiction  the  witness 
resides.  Intcnuitional  comity  provi(h's  for  the  execution 
of  the  recjuests  contained  in  such  letters.  The  procedure  is 
similar  to  the  taking  of  depositions  by  interrogatories. 
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Subpoena  of  "Witnesses. — The  next  step  in  the  prepara- 
tion of  the  case  for  trial  is  the  summoning  of  the  witnesses. 
This  is  accompHshed  by  means  of  a  writ  or  process  issued  by 
the  court,  ordering  the  witnesses  to  appear  at  a  time  speci- 
fied to  give  testimony  in  behalf  of  the  plaintiff  or  defendant, 
as  the  case  may  be.  The  writ  is  called  a  subpoena.^  The 
form,  which  further  explains  its  purpose,  is  as  follows : 

County  of  , 

The  State  of  ,  ^^ 

To  Charles  McHenry,  Mary  Dolan,  etc.,  Greeting: 

We  command  you  that,  setting  aside  all  manner  of  business  and 
excuses  whatsoever,  you  be  and  appear  in  your  proper  person  before 
our  Judges  at  ,  at  our  District  Court  for  the  County 

of  ,  there  to  be  held  on  May  10,  1926,  at  ten  o'clock 

a.  m.,  to  testify  all  and  singular  those  things  which  you  shall  know, 
in  a  certain  action  depending  and  undetermined  between  Henry  E. 
Carter,  plaintiff,  and  John  D.  Judson,  defendant,  on  the  part  of  the 
said  plaintiff;  and  this  you  are  not  to  omit,  under  the  penalty  of  five 
hundred  dollars. 

Witness  the  Honorable  Coke  Mansfield,  President  of  our  said  Court, 
the  first  day  of  May  A.  D.,  1926. 

John  Ball  (Seal) 
Clerk 

If  the  witness  is  required  to  bring  with  him  any  docu- 
ments, a  clause  is  inserted  describing  the  documents  and 
directing  him  to  produce  them  at  the  trial.  In  such  a 
case  the  writ  is  called  a  "subpoena  duces  tecum." ^ 

The  attorney  obtains  the  subpoena  from  the  clerk,  fills 
in  the  names  of  the  witnesses  whom  he  wishes  to  summon, 
and  directs  the  sheriff  or  an  employee  of  his  own  to  serve 
it  on  the  witnesses.  The  attorney  has  authority  to  do 
these  things  by  virtue  of  the  fact  that  he  is  an  officer  of 
the  court.  The  service  of  the  subpoena  must,  in  all  cases, 
be  made  upon  the  witness  personally.  The  writ  should  be 
exhibited  and  the  witness  given  a  memorandum  of  the 
time  and  place  of  trial.  If  the  person  subpoened  fails  to 
appear  as  directed,  the  court  will,  if  no  proper  excuse 

1  Latin,  suh,  under;  poena,  penalty. 
*  Latin,  you  bring  with  you. 
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appears,  issue  a  "bench  warrant"  for  his  arrest.  An  officer 
of  the  court  will  be  sent  out  to  find  him  and  bring  him 
before  the  judge,  where  he  is  liable  to  fine  and  imprison- 
ment for  "contempt  of  court." 

It  has  been  remarked  that  almost  everyone  objects  to 
being  a  witness.  The  aversion  is  usually  announced 
when  the  subpoena  is  served.  If  the  witness  is  a  business 
man,  he  urges  that  he  cannot  afford  to  sit  in  court  and 
neglect  his  business;  if  a  doctor,  he  pleads  that  he  cannot 
neglect  his  patients;  if  a  woman,  she  usually  says  that  she 
is  too  nervous,  and  so  on.  Among  the  different  arguments, 
the  lawyer  has  a  difficult  time.  If  he  summons  the  witness, 
it  may  antagonize  him;  if  he  does  not,  the  witness  may  fail 
to  appear.  As  the  lawyer  cannot  afford  to  take  chances, 
he  summons  all  witnesses.  The  administration  of  the  law 
is  greatly  handicapped  by  this  attitude  of  the  public.  There 
are  many  cases  in  which  justice  fails  because  of  insufficient 
proof  of  the  facts.  Witnesses  who  know  all  about  the 
case  conceal  their  knowledge,  or  if  their  knowledge  has  been 
revealed  to  the  parties,  they  dodge  the  subpoena  server. 
It  is  not  at  all  uncommon  for  persons  to  boast  of  the  fact 
that  they  have  refused  to  give  their  names  after  having 
witnessed  an  accident  or  the  commission  of  a  crime,  or 
that  they  have  hidden  from  the  man  with  the  subpoena. 
A  citizen  worthy  of  the  name  should  volunteer  his  services 
in  the  interest  of  truth  and  justice,  whenever  ho  knows 
anything  about  a  case. 

The  Lawyer's  Brief  of  Trial. — The  details  of  the  lawj-er's 
preparation  for  the  trial  are  not  of  general  interest.  It 
may  be  remarked  that  his  work  is  freciuently  arduous  and 
always  involves  painstaking  care.  Briefly  stated,  he  must 
attend  to  the  matters  which  have  been  mentioned,  and  he 
must  be  prepared  to  argue  any  questions  of  hiw  which  may 
arise.  Accordingly  ho  prepares  a  brief  of  trial  containing 
notes  on  the  evidence  which  he  proi)()ses  to  olTer;  an  outline 
of  the  speech  which  he  intends  making  to  the  jury;  notes  on 
the  law  applicable  to  the  case,  with  citations  of  authorities 
supporting  his  contentions;  and  finally,  he  prepares  points 
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of  law  to  be  submitted  to  the  judge  for  use  in  instruct- 
ing the  jury.  The  last  is  to  -guard  against  the  judge's 
failure  to  advise  the  jury  on  all  of  the  legal  points  in 
the  case. 

The  Trial  List. — It  has  been  mentioned  that  after  the 
pleadings  have  been  completed,  the  case  is  ordered  on  the 
trial  list  by  the  attorney  for  the  plaintiff.  This  means  that 
the  case  will  take  its  appropriate  place  on  the  court's  list  of 
cases  awaiting  trial.  Subsequently  it  will  be  scheduled 
for  a  certain  day  of  a  month  or  term  of  court. 

In  some  courts  there  is  a  list  of  ten  or  fifteen  cases  sched- 
uled for  each  day  on  which  the  court  is  to  conduct  trials. 
The  parties  and  witnesses  are  required  to  be  in  court  on 
the  day  set  and  the  succeeding  day.  If  the  case  is  not 
reached  on  the  second  day,  the  case  is  marked  "not 
reached,"  and  the  trial  is  postponed  until  a  later  month 
or  term.  In  other  courts  all  cases  are  listed  for  a  week, 
and  the  parties  must  appear  on  Monday  and  wait  until 
the  case  is  called,  which  may  be  on  the  first  or  not  until 
the  last  day,  or  not  at  all. 

The  delays  incident  to  getting  a  case  to  trial  are  the 
subject  of  much  dissatisfaction  to  litigants.  They  some- 
times complain  that  the  loss  of  time  to  themselves  and  their 
witnesses  (frequently  employees)  is  more  serious  than  the 
loss  of  the  suit  itself.  In  some  cases  this  is  doubtlessly 
true,  and  in  many  cases  there  are  good  grounds  for  com- 
plaint. The  reasons  why  legal  proceedings  are  slow  are 
many.  Some  are  difficulties  which  cannot  be  overcome; 
others  could  be  corrected  to  a  very  considerable  degree. 
The  matter  will  be  considered  hereafter.^ 

The  Day  of  Trial. — The  day  set  for  the  trial  at  length 
arrives.  The  client  has  been  notified,  the  witnesses  have 
been  summoned,  the  lawyer  has  assembled  his  material, 
and  everything  is  ready.  Everyone  has  been  notified  to 
be  in  court  at  10  o'clock.  At  9:30  the  lawyer  is  about  to 
start  for  court  when  he  receives  a  telephone  message  from 
the  principal  witness,  stating  that  he  has  some  pressing 

1  Chap.  XV. 
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business  that  will  not  permit  him  to  be  in  court  until  12 :30. 
He  asks  if  that  will  be  all  right.  The  lawyer  knows  that 
his  case  may  be  called  promptly  at  10  o'clock,  or  it  may 
not  be  reached  all  day.  If  called,  the  absence  of  the  wit- 
ness may  be  disastrous.  On  the  other  hand,  the  lawyer 
does  not  wish  to  antagonize  the  witness;  so  he  agrees  to 
call  him  on  the  telephone  when  the  case  is  reached,  if  the 
latter  will  agree  to  come  to  court  promptly.  Next,  a 
woman  witness  appears,  who  says  she  has  never  been  in 
court,  and  urges  the  lawyer  to  settle  the  case.  The  client 
now  appears.  If  unfamiliar  with  court  proceedings,  he  is 
likely  to  be  nervous.  If  he  is  a  man  of  strong  convictions,  he 
wants  to  tell  the  lawyer  how  to  run  the  case;  if  a  man  of 
weak  character,  he  may  be  in  doubt  on  certain  points  of 
his  testimony. 

The  lawyer  is  not  so  much  afraid  of  what  the  nervous 
witness  will  say,  as  he  knows  that  such  a  witness  will 
probably  have  the  sympathy  of  the  court  and  jury.  He 
is  afraid  of  the  cocksure  witness  and  the  witness  who 
does  not  know  his  own  mind.  He  may  warn  both  types, 
but  he  knows  that  he  will  have  to  take  a  chance  on  what 
they  may  say  on  the  stand.  There  is  a  certain  amount  of 
class  antagonism  between  lawyers  and  business  men.  The 
client  is  likely  to  mistrust  the  lawyer;  the  lawyer  is  likely 
to  think  that  the  client  is  ignorant  and  inexpert.  The  client 
is  perplexed  and  suspicious  of  legal  processes,  and  his 
attitude  is  sometimes  irritating  to  the  lawyer.  The  lawyer, 
on  the  other  hand,  knows  that  it  is  generally  the  client's 
poor  judgment  that  has  brought  him  into  litigation,  and 
he  feels  (although  he  may  not  say  it)  that  the  client  is 
trying  to  evade  his  responsibility  for  the  state  of  affairs 
and  to  shift  it  onto  the  lawyers  and  the  court.  It  is  very 
common  for  the  client  to  refer  to  the  attorney  on  the  other 
side  as  "a  shyster  lawyer."  His  own  counsel  will  probably 
defend  the  other,  knowing  by  experience  that  there  are 
usually  two  different  honest  points  of  view  in  most  dis- 
putes. He  will  also  remember  upon  how  many  occasions 
clients  have  wanted  his  technical  knowledge  to  defeat  just 
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claims.  Honest  claims  beget  honest  lawyers,  and  dishonest 
ones  sometimes  make  dishonest  lawyers. 

Settling  the  Case. — The  question  of  whether  or  not  a 
case  ought  to  be  settled  may  arise  at  any  stage  of  the  litiga- 
tion. On  the  day  of  trial  the  most  propitious  time  has 
arrived.  The  parties  are  probably  dreading  the  ordeal 
through  which  they  must  pass,  and  the  lawyers  are  feeling 
the  responsibility  which  rests  upon  them.  If  the  matter 
can  be  settled  on  a  mutually  satisfactory  basis,  everyone  is 
well  pleased. 

The  settlement  of  a  case  is  usually  attended  by  consider- 
able bluffing  on  the  part  of  each  lawyer.  Neither  wants  to 
make  the  first  move,  since  psychologically  he  is  in  a  better 
position  if  the  offer  comes  from  his  opponent.  It  is  usually 
true  that  in  the  first  stages  of  the  dispute,  before  the  plead- 
ings are  filed,  the  defendant  occupies  a  somewhat  stronger 
strategic  position.  The  plaintiff  has  not  yet  demonstrated 
that  he  can  set  forth  a  complete  cause  of  action.  Accord- 
ingly, if  the  plaintiff's  attorney  suggests  settlement,  the 
defendant's  lawyer  may  be  able  to  belittle  the  claim.  If, 
on  the  other  hand,  he,  himself,  suggests  settlement,  he 
loses  much  of  his  advantage.  At  a  later  stage,  when  the 
pleadings  have  been  completed,  the  parties  are  in  a  more 
nearly  equal  position.  Each  has  set  up  a  contention  which, 
if  proved,  would  entitle  his  client  to  judgment.  In  the 
last  analysis,  of  course,  the  best  position  is  occupied  by 
the  one  who  has  the  stronger  case  as  respects  the  law  and 
the  facts,  especially  if  he  can  count  on  his  witnesses. 
Regardless  of  these  considerations,  however,  he  wants  the 
other  side  to  make  the  first  advance.  The  best  time  for 
either  to  start  negotiations  is  just  before  the  case  is  called. 
Pretense  is  then  reduced  to  a  minimum.  If  one  or  the 
other  really  wants  to  settle,  he  must  act  quickly,  else  he 
may  soon  be  compelled  to  show  his  whole  hand.  If  it  is  a 
weak  one,  it  is  then  too  late  to  make  a  good  bargain.  It  has 
often  seemed  to  the  writer  that  the  judges  could,  if  they 
were  so  minded,  bring  about  the  settlement  of  many 
cases  by  extending  their  good  offices  when  cases  are  called 
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for  trial.  Frociuontly,  all  the  parties  need  to  get  them 
together  is  the  intervention  of  a  disinterested  third 
party.  Oftentimes  the  judge  would  merely  have  to  say 
"Gentlemen,  can  you  not  settle  your  case?"  By  such 
means  both  parties  are  placed  on  an  equal  footing  and 
negotiations  are  made  easier.  Some  judges  do  this,  but 
in  general  they  do  not.  From  the  standpoint  of  litigants, 
it  is  very  fretjuently  desirable  that  a  case  be  settled.  Costs 
are  reduced,  much  time  is  saved,  and  the  additional  bitter- 
ness which  a  trial  frequently  engenders  is  prevented.  He 
who  wins  is  sometimes  the  loser  when  all  factors  are  taken 
into  consideration. 

The  Setting  of  the  Court. — The  scene  is  now  the  court 
room.  The  setting  is  a  familiar  one,  even  to  those  who  have 
never  attended  one  of  its  sessions.  It  has  been  described 
in  literature  and  depicted  on  stage  and  screen.  A  court  is 
really  a  place  of  great  human  interest.  In  it  is  staged 
comedy,  drama,  tragedy.  In  it  are  displayed  the  evidences 
of  every  human  emotion.  In  it  one  may  encounter  generos- 
ity and  avarice,  intelligence  and  ignorance,  aspiration 
and  humility,  hope  and  despair.  For  the  sociologist  and 
psychologist,  it  is  a  clinic;  for  the  writer,  a  storehouse  of 
literary  material.  If  one  will  but  peer  below  the  surface 
of  the  forms  of  procedure,  he  will  seldom  find  a  court  room 
dull. 

1 .  The  Judge. — In  the  front  of  the  court  room,  on  a  raised 
platform  behind  a  massive  bench,  sits  the  gray-haired  judge. 
From  his  point  of  vantage  he  can  look  down  in  a  detached 
manner  upon  the  persons  below.  His  demeanor  is  likely  to 
be  solemn,  as  befits  the  occasion.  He  is  there  to  uphold 
the  majesty  of  the  law.  As  a  matter  of  fact,  the  judge  is 
generally  a  very  human  sort  of  person.  He  must,  however, 
live  up  to  his  jxjsition,  and  ho  is  entitled  to  some  sympathy. 
He  nuist  sit  week  after  week,  for  four  or  five  hours  a  day, 
in  a  stuffy  court  room,  listening  to  every  form  of  human 
discontent,  to  many  stupid  witnesses,  and  to  many  long- 
winded  lawyers.  He  must  freciuently  decide  diflicult 
points  of  law  arising  in  the  course  of  the  trials,  and  he  must 
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assume  the  manner  of  one  who  is  always  right.  No  one 
would  respect  a  judge  who  did  not,  at  least,  pretend  he 
was  right.  If  you  should  observe  the  judge  closely,  you 
would  notice  that  he  sometimes  resorts  to  the  morning 
paper,  or  writes  a  letter  to  his  daughter  at  some  tiresome 
stage  of  the  court  proceedings,  usually  when  the  lawyers 
are  addressing  the  jury. 

2.  Court  Officers.— NesiT  the  judge,  also  on  a  raised  plat- 
form, is  the  witness  box,  on  the  rail  of  which  lies  a  much- 
soiled  Bible.  Below  the  judge's  bench  is  a  table  for  the 
court  stenographer  who  is  to  take  down  a  complete  record 
of  all  the  proceedings.  Nearby  is  a  table  for  the  court 
crier.  The  crier  keeps  the  papers  of  all  of  the  cases  that  are 
to  be  tried  during  the  day.  He  calls  the  jury  and  makes  all 
proclamations.  When  a  case  is  called  for  trial,  he  hands 
the  judge  the  pleadings  that  have  been  filed.  While  the 
jury  is  being  called,  the  judge  looks  them  over,  to  determine 
the  nature  of  the  case.  Other  court  officers  are  generally  on 
hand  for  the  purpose  of  maintaining  order,  running  errands 
for  the  judge,  and  conducting  juries  to  the  jury  room. 

3.  The  Jury. — The  jury  box  is  usually  placed  at  right 
angles  to  the  judge's  bench.  It  contains  twelve  uncom- 
fortable chairs  and  certain  necessary  hardware  on  the 
floor.  The  seats  are  numbered,  number  one  being 
reserved  for  the  foreman,  who  is  usually  the  first  juror  to  be 
selected.  The  position  of  foreman  is  an  empty  honor.  He 
is  merely  the  mouthpiece  of  the  jury,  with  no  authority 
whatever. 

It  has  been  said  that  the  main  characteristic  of  the  jury 
is  its  aversion  to  being  in  court.  The  members  have 
generally  been  compelled  to  come  against  their  wills  and,  if 
they  cannot  find  or  invent  a  reason  of  an  important  nature 
for  being  excused,  they  must  sit  for  two  or  three  weeks,  at 
the  rate  of  from  two  to  four  dollars  a  day,  listening  to  the 
unpleasant  episodes  of  life,  while  their  business  is  suffering 
at  the  rate  of  twenty-five  dollars  a  day.  They  may  say 
nothing  when  the  judge  tells  them  that  it  is  their  duty  as 
citizens,  but  they  think  volumes.     There  is  no  way,  how- 
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ever,  of  avoiding  the  difficulty.  As  a  matter  of  fact,  the 
juror's  experience  is  likely  to  be  a  very  interesting  one.  It 
gives  him  an  opportunity  to  study  human  nature  in  a  way 
that  he  does  not  obtain  in  the  other  relations  of  life,  and  it 
brings  home  to  him  the  obligations  of  citizenship.  An 
occasional  sacrifice  in  the  interest  of  society  is  a  good  thing 
for  most  people. 

The  methods  used  in  selecting  jurors  differ  considerably 
in  the  various  states.  In  some,  the  selection  is  entrusted  to 
elected  jury  commissioners  or  to  the  sheriff;  in  others,  to 
clerks  or  commissioners  appointed  by  the  judges;  and  in 
still  others,  to  the  judges  themselves.  The  statutes  gener- 
ally prescribe  in  detail  the  method  to  be  followed  in  making 
selections.  Generally  choices  are  made,  more  or  less  at 
random,  from  tax  lists  or  lists  of  voters.  The  names  of  the 
persons  chosen  are  then  placed  in  a  jury  wheel,  in  which 
they  are  indiscriminately  mixed.  When  a  judge  needs  a 
jury  for  his  court,  he  issues  a  writ  of  venire^  directing  the 
sheriff  or  other  officer  to  draw  at  random  the  requisite 
number  of  names  from  the  wheel,  and  to  summon  them  for 
service  at  the  designated  time.  One  reason  why  there  are 
so  many  complaints  about  the  operation  of  the  jury  system 
is  that  insufficient  care  is  exercised  in  selecting  jurors  who 
are  intelligent  and  honest. 

The  Opening  of  the  Court. — The  lawyer  conducts  his 
client  and  witnesses  into  the  rear  of  the  court  room  and 
requests  them  to  sit  there  until  the  case  is  called.  The 
lawyer  takes  a  seat  in  the  front  of  the  court  room  in  a  place 
reserved  for  the  bar.  The  witnesses  will  "sit"  unless  the 
delay  is  long,  in  which  case  they  are  likely  to  disappear,  and 
the  lawyer  is  often  distracted  when  his  case  is  called  to  find 
that  the  witness  he  wants  to  put  on  the  stand  has  "stepped 
out."  The  judge  unsympathetically  remarks  that  "counsel 
should  keep  their  witnesses  in  court,"  and  directs  him  to 
proceed  with  the  next  witness.  Before  the  judge  appears, 
the  court  clerk  calls  a  roll  of  the  jurors  to  see  if  they  are  all 
in  court. 

*  Abbreviation  for  venire  facias  juralorcs,  Latin,  you  cause  jurors  to  come. 
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The  court  opens  when  the  judge  enters.  He  appears  in 
a  flowing  black  robe  and  stands  silently  behind  his  bench 
while  the  court  crier  raps  for  order  and  directs  everyone  to 
rise.  This  being  accomplished,  the  crier  utters  some  such 
formula  as  ''Hear  ye,  hear  ye,  all  manner  of  persons  having 
business  before  this  honorable  court,  draw  near  and  ye 
shall  be  heard.  God  bless  the  commonwealth  and  this 
honorable  court.  Sitdown."  Everyone  sits  down.  Acourt 
officer  gives  the  judge  a  glass  of  water,  and  the  court  is 
ready  for  business. 

1.  Motions. — The  proceedings  start  by  the  judge  asking 
the  lawyers  if  there  are  any  motions.  Several  lawyers 
jump  up.  One  gets  the  attention  of  the  court  and  says, 
"If  your  Honor  please,  number  three  on  today's  list  has  been 
settled,  and  it  is  agreed  that  a  verdict  may  be  entered  for 
the  defendant."  Opposing  counsel  signifies  his  assent. 
The  judge  says,  "We  will  take  a  verdict  when  a  jury  is 
called."  The  reason  why  the  verdict  is  taken  for  the 
defendant  is  to  save  certain  court  costs  which  result  from  a 
verdict  for  plaintiff. 

Another  lawyer  requests  the  court  to  "continue"  number 
five  on  the  list  because  the  defendant  is  ill.  Counsel  for 
the  plaintiff  may  agree  or  oppose  the  motion.  If  he  thinks 
the  defendant  is  trying  to  delay  the  case,  he  may  require 
counsel  to  produce  evidence  of  the  illness.  The  other  attor- 
ney is  prepared  and  asserts  that  he  has  personal  knowledge 
of  the  matter,  whereupon  plaintiff's  counsel  withdraws 
opposition  and  prepares  himself  to  face  an  irate  client. 

The  next  business  which  engages  the  court  is  the  excusing 
of  jurors.  The  judge  will  listen  to  the  various  excuses 
offered,  and  if  he  considers  them  good  ones,  and  also  if  he 
has  available  more  jurors  than  he  requires,  he  will  excuse 
some  of  them.  Some  judges  are  liberal  in  granting  excuses; 
others  adopt  a  very  strict  attitude  in  the  matter. 

2.  Calling  the  Trial  List. — After  the  various  motions  have 
been  disposed  of,  it  appears  that  there  are  but  five  cases 
left  to  be  tried.  The  judge  now  "calls  the  fist."  He  calls 
the  first  case,  "Smith  v.  Jones."     The  plaintiff's  attorney 
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answers,  "Ready  for  the  plaintiff."  The  court  clerk  rises 
and  reads  a  memorandum,  "Mr.  Henry,  for  the  defendant, 
is  engaged  in  trying  a  case  in  Court  Room  B."  This  means 
that  the  Sriiith  v.  Jones  case  must  be  temporarily  "passed." 

The  judge  reads,  '^ Brown  v.  Davis."  No  one  answers, 
and  the  judge  looks  irritated  and  strikes  the  case  off  the  list. 
Perhaps  this  case  has  been  settled,  and  counsel  have  failed 
to  appear,  or  perhaps  both  sides,  being  willing  to  have  the 
trial  delayed,  let  matters  take  their  course,  knowing  that 
they  can  order  the  case  on  the  list  again. 

The  judge  calls,  "Price  v.  Stein."  Defendant's  counsel 
answers  that  he  is  ready  to  try.  Plaintiff's  counsel 
announces  that  a  material  witness  has  not  appeared,  and 
asks  that  the  case  be  temporarily  passed.  The  judge  asks 
if  the  witness  was  summoned.  When  the  attorney  replies 
that  he  was,  the  judge  suggests  a  bench  warrant.  The 
lawyer  is  reluctant  to  use  such  drastic  measures,  however, 
and  he  persuades  the  judge  to  let  him  try  to  locate 
the  witness. 

The  next  case  is  Carter  v.  Judson.  All  parties  are  present 
and  the  attorneys  announce  their  desire  to  proceed.  The 
judge  turns  to  the  crier  and  says  tersely,  "Call  the  jury." 
The  trial  begins. 

References 

See  end  of  following  Chapter. 


CHAPTER  VII 
THE  TRIAL  OF  CIVIL  CASES 

Drawing  the  Jury. — The  first  step  in  the  trial  of  a  case  is 
the  drawing  of  the  jury.  The  court  is  provided  with  a  panel 
of,  perhaps,  thirty  or  more  jurors  and  it  becomes  necessary 
to  select  from  this  number  twelve  persons  to  serve  in  each 
particular  case.  The  court  crier  is  supplied  with  a  small 
box  (or  wheel)  and  slips  of  paper  upon  which  are  written 
the  names  of  all  of  the  available  jurors.  Before  the  draw- 
ing commences,  the  crier  places  the  slips  in  the  box.  He 
then  shakes  the  box  in  order  that  the  slips  will  be  indis- 
criminately mixed.  When  the  judge  directs  the  calling  of 
a  jury,  the  crier  inserts  his  hand  into  the  box  and  selects  at 
random  one  of  the  slips.  He  reads  it  and  calls  out  ''Num- 
ber one,  John  Murray."  Mr.  Murray  now  steps  forward 
and  takes  the  first  seat  in  the  jury  box.  Unless  subse- 
quently challenged,  he  becomes  the  foreman.  This 
merely  means  that  he  will  announce  the  verdict  when  the 
time  comes.  The  crier  draws  another  slip  and  calls,  ''Num- 
ber two,  Mary  Baker." ^  Mrs.  Baker  comes  forward,  and 
the  process  is  continued  until  twelve  persons  have  been 
selected  and  have  taken  their  respective  seats  in  the  jury 
box. 

While  the  drawing  is  going  on,  the  lawyers  are  busy 
studying  the  names,  occupations,  and  appearance  of  the 
persons  selected,  preparatory  to  exercising  the  right  of 
challenge.  They  have  in  front  of  them  a  jury  list  contain- 
ing the  names,  addresses,  and  occupations  of  all  of  the 
jurors  on  the  panel.  Perhaps  they  have  already  investi- 
gated the  character  of  the  jurors  before  coming  to  court. 
Some  lawyers  who  try  many  cases,  or  important  ones, 
believe  that  it  is  necessary  to  do  this. 

'  Women  are  eligible  as  jurors  in  some  states  and  not  in  others. 
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The  right  of  either  party  to  a  suit  to  challenge  jurors  is 
universally  recognized.  The  theory  upon  which  the  right 
is  based  is  that  a  litigant  is  entitled  to  have  a  properly 
selected  and  impartial  jury  to  hear  and  decide  his  case.  If 
the  objection  to  the  jury  is  that  it  was  selected  or  drawn  in 
an  irregular  manner,  contrary  to  the  established  procedure, 
the  objection  is  raised  by  a  ''challenge  to  the  array." ^  This 
means  that  the  objecting  party  excepts  to  the  entire  jury 
and  asks  the  court  to  dismiss  the  whole  panel.  If  the 
motion  is  granted,  the  panel  is  discharged  from  further 
duties  in  the  court  and  the  case  is  delayed  until  a  new  venire 
has  been  called.  If  the  motion  is  overruled,  the  objecting 
party  may  "take  an  exception"  to  the  ruling  of  the  court 
and  thereby  lay  the  basis  for  an  appeal  to  a  higher  court. 
The  trial,  however,  proceeds.  Challenges  to  the  array  are 
not  very  common  in  practice. 

Another,  and  a  much  more  common,  type  of  challenge 
is  that  which  raises  an  objection  to  the  competency  of  an 
individual  juror.  Such  objections  are  called  "challenges 
to  the  polls,"  and  these  challenges  are,  in  turn,  divided  into 
two  types:  (1)  the  "challenge  for  cause"  and  (2)  the  "per- 
emptory challenge."  Their  general  purpose  is  to  eliminate 
from  the  jury  persons  who,  for  one  reason  or  another,  are 
likely  to  bring  bias  or  prejudice  into  the  consideration  of  the 
issue  to  be  determined  and  thereby  prevent  an  impartial 
verdict. 

The  challenge  for  cause  is  based  either  on  the  ground  that 
the  juror  lacks  general  qualifications  for  jury  duty  and  is 
incompetent  to  serve  in  any  case,  or  that  for  some  particular 
reason  he  is  unfit  to  serve  in  the  case  in  question.  As 
respects  his  general  (lualifications,  it  may  be  that  he  is 
incompetent  for  the  reason  that  he  is  not  a  citizen,  or  not 
of  age,  or  is  mentally  defective,  or  the  like.  With  respect 
to  the  particular  litigation,  it  may  be  that  he  is  related  to 
or  has  business  connections  with  one  of  the  parties,  or  that 
he  is  biased  or  j)rejudiced  concerning  the  merits  of  the  con- 
troversy and  is  unable  to  act  impartially  with  regard  to  it. 

'Sometimes  called  a  "motion  to  quash  venire." 
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In  order  to  determine  whether  a  juror  is  incompetent  for 
any  reason,  the  attorneys  are  permitted  to  ask  him  ques- 
tions which  will  throw  light  on  the  matter.  This  is  called 
an  ''examination  on  voir  dire."^  The  procedure  after  the 
examination  is  for  the  attorney  to  object  to  the  competence 
of  the  juror  and,  if  the  court  sustains  the  objection,  the 
juror  is  dismissed.  Challenges  for  cause  are  not  so  liber- 
ally allowed  in  civil  cases  as  they  are  in  the  more  important 
criminal  trials. 

A  peremptory  challenge  is  one  which  may  be  made  with- 
out the  assignment  of  any  reason  and  according  to  the 
will  or  caprice  of  the  party  entitled  to  make  it.  Usually 
each  party  has  the  right  to  make  a  certain  number  of  such 
challenges,  the  number  being  regulated  by  statute.  Three, 
four,  five,  or  six  are  the  common  numbers  of  peremptory 
challenges  allowed  each  side  in  civil  cases.  The  purpose  of 
allowing  this  type  of  challenge  is  to  enable  the  parties  to 
eliminate  such  jurors  as  are  likely  to  be  biased  or  preju- 
diced, although  no  definite  grounds  upon  which  to  base  a 
challenge  for  cause  appears.  What  this  practically  means 
is  that  the  parties  challenge  such  jurors  as  they  think  may 
decide  against  them.  The  lawyer  representing  the  poor 
employee  challenges  the  bankers,  merchants,  and  manu- 
facturers; the  corporation  lawyer  challenges  the  laborers, 
mechanics,  and  clerks.  If  one  of  the  parties  to  the  suit 
happens  to  belong  to  an  alien  race  or  be  of  some  inferior 
social  status,  the  opposing  counsel  may  think  it  wise  to 
challenge  jurors  of  a  similar  character. 

When  the  twelve  original  jurors  have  taken  their  seats  in 
the  jury  box,  the  judge  asks  the  lawyers  if  they  are  satis- 
fied with  the  jury.  If  either  one  intimates  that  he  is  dis- 
satisfied and,  therefore,  desires  to  exercise  his  right  of 
challenge,  the  procedure  may  take  one  of  several  different 
forms,  depending  on  the  jurisdiction  in  which  the  court  is 
located.  It  may  be  that  there  will  be  extensive  examina- 
tion of  each  juror  to  determine  his  qualifications,  with  a 

1  French,  to  speak  truth.  A  preliminary  oath  administered  to  test  a 
witness's  or  juror's  qualifications. 
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number  of  challenges  for  cause  and  peremptory  challenges 
being  made  as  the  examination  proceeds.  The  process  is 
continued  until  all  of  the  incompetent  jurors  have  been 
eliminated  and  the  lawyers  have  exhausted  their  peremp- 
tory challenges.  In  some  courts  challenges  for  cause  are 
handled  in  a  more  or  less  perfunctory  way,  the  entire  jury 
being  asked  whether  any  of  them  are  related  to  the  parties, 
or  are  employees  or  stockholders  of  a  corporation  party, 
or  if  there  is  any  reason  why  any  of  them  cannot  decide  the 
case  solely  upon  the  evidence.  If  no  one  replies,  the  matter 
is  considered  settled  in  favor  of  their  impartiality.  A 
common  method  of  handling  peremptory  challenges  is  to 
call  a  total  of  eighteen  or  twenty  jurors,  and  then  allow 
each  attorney  to  strike  from  the  list  three  or  four  jurors, 
thereby  reducing  the  number  remaining  to  twelve.  What- 
ever method  is  used,  the  final  result  is  twelve  eligible  jurors 
in  the  box. 

The  jury  is  now  ready  to  be  sworn.  The  judge  says, 
"Swear  the  jury."  The  crier  asks  the  jurors  to  rise,  and 
he  then  passes  Bibles  around  and  has  each  member  place 
his  right  hand  on  one  of  them.  The  crier  says,  "You  and 
each  of  you  do  solemnly  swear  that  you  will  well  and  truly 
try  the  issue  pending  between  Henry  E.  Carter,  plaintiff, 
and  John  D.  Judson,  defendant,  and  a  verdict  render  accord- 
ing to  the  evidence,  so  help  you  God."  The  jury  mumbles 
an  assent,  and  the  crier  collects  the  Bibles  and  says, 
"Sit  down."  If  any  of  the  jurors  desire  to  be  affirmed 
instead  of  sworn,  the  crier  affirms  them  separately  accord- 
ing to  a  similar  formula  in  which  the  word  "affirm"  is 
substituted. 

The  jury  being  sworn,  the  case  may  now  go  forward. 
The  time  consumed  in  these  various  preliminaries  depends 
upon  whothor  the  case  is  of  sufficient  importance  to  warrant 
inucli  care  in  choosing  the  jury.  The  judge  has  tried  to 
hasten  matters  and  hv  now  says,  "(ientlemen,  you  may 
])rorood." 

The  Opening  Speeches,  iinmediatcly  after  the  judge 
has  told  the  parties  to  proceed,  the  attorney  for  the  plaintiff 
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rises  and,  with  a  bow  to  the  judge,  begins  with  the  phrase, 
''With  the  permission  of  Your  Honor  and  Gentlemen  of 
the  Jury,  the  plaintiff  in  this  case,  Henry  E.  Carter,  is 
suing,  etc."  Then  follows  a  statement  of  who  the  parties 
are,  what  the  purpose  of  the  suit  is,  the  nature  of  the  evi- 
dence to  be  offered  on  behalf  of  the  plaintiff,  and  the  damages 
which  the  jury  will  be  asked  to  award  to  the  plaintiff  for 
the  injury  which  he  has  sustained.  The  function  of  the 
opening  speech  is  to  inform  the  court  and  jury  of  the  facts 
about  to  be  presented  in  evidence.  It  should  not  be  argu- 
mentative nor  oratorical,  but  should  be  merely  a  brief  and 
graphic  sketch  of  the  case  for  the  purpose  of  fixing  the 
attention  and  awakening  the  interest  of  the  jury.  The 
advantage  of  telling  the  jury  what  they  are  going  to  hear 
from  the  witnesses  is  that  it  enables  them  to  see  the  impor- 
tance and  connection  of  the  testimony  as  it  falls  from  the 
hps  of  the  witnesses.  The  testimony  of  many  witnesses  is 
very  brief.  One  may  be  called  to  identify  a  paper,  another 
to  testify  that  he  delivered  certain  goods,  and  so  on. 
Unless  the  jury  has  a  general  notion  of  what  it  is  all  about, 
it  is  likely  to  miss  the  significance  of  parts  of  the  evi- 
dence. An  opening  speech  which  is  overdrawn  and  not 
corroborated  by  the  testimony  of  the  witnesses  is  likely  to 
be  damaging  to  the  side  making  it,  especially  if  the  attorney 
on  the  opposing  side  points  out  to  the  jury  in  his  final 
argument  that  certain  evidence  was  promised  but  was  not 
forthcoming.  It  is  possible  for  an  able  lawyer  to  make  his 
opening  address  a  very  effective  part  of  his  case.  By  a  mod- 
est and  clear  sketch  of  what  is  to  come,  he  may  create  at 
once  in  the  minds  of  the  jurors  a  favorable  impression  which 
will  predispose  them  in  his  favor.  The  good  will  of  the  jury 
is  the  thing  above  all  others  that  the  lawyer  seeks.  The  jur- 
ors watch  his  every  action,  and  it  often  happens  that  he  can 
influence  them  as  much  by  his  manner  as  by  what  he  says. 
In  some  courts  the  opening  speech  of  the  defendant's 
attorney  is  also  made  before  any  of  the  testimony  is  intro- 
duced. In  other  courts  the  practice  is  for  the  plaintiff  to 
offer  all  of  his  evidence  before  the  defendant  outlines  the 
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nature  of  the  defense.  At  whatever  time  the  defendant's 
opening  speech  occurs,  the  purpose  is  similar  to  that  of  the 
plaintiff's  speech.  It  outHnes  the  nature  of  the  evidence 
to  be  offered  in  defense  of  the  plaintiff's  claim.  The  defend- 
ant's counsel  must  also  be  careful  not  to  promise  more  than 
he  can  produce. 

The  Plaintiff's  Case. — After  making  the  opening  speech, 
the  attorney  for  the  plaintiff  proceeds  to  call  his  witnesses. 
As  a  general  rule,  he  calls  the  plaintiff  first.  At  one  time, 
the  parties  to  a  suit  were  not  regarded  as  competent  wit- 
nesses in  their  own  behalf,  the  theory  being  that  they  were 
too  much  biased  to  give  a  true  account  of  the  matters  in 
dispute.  This  rule,  however,  is  now  out  of  date  and  a  liti- 
gant is  generally  a  competent  witness. 

The  plaintiff  goes  on  the  stand  and  the  crier  directs  him 
to  place  his  right  hand  on  the  Bible.  Formerly  the  witness 
was  required  to  kiss  the  Book,  but  fortunately  this  unsani- 
tary custom  has  been  abolished.  In  some  courts  the 
witness  is  required  to  raise  his  right  hand.  He  is  asked  to 
swear  (or  affirm)  that  he  will  "tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth" — and  the  Almighty  is 
asked  to  bear  witness.  The  witness  replies,  "I  do,"  and 
he  is  asked  to  sit  down.  He  does,  and  the  taking  of  testi- 
mony commences. 

Since  the  plaintiff  generally  has  the  burden  of  proof,  it  is 
necessary  for  his  attorney  to  prove  his  entire  case  before 
the  defendant  can  be  called  upon  to  enter  a  defense.  Gen- 
erally speaking,  all  evidence  which  is  to  be  offered  for  the 
plaintiff  nuist  be  put  in  consecutively,  that  is,  before  the 
defendant  calls  any  witnesses.  The  rule  is  sometimes 
relaxed  at  the  discretion  of  the  court  or  by  courtesy  of  oppos- 
ing counsel.  The  burden  of  proof  means  that  the  plaintiff 
must  exhibit  a  state  of  facts  which,  if  uncontradicted,  will 
entitle  him  to  a  verdict.  If  he  fails  in  this,  a  nonsuit  will 
result. 

The  Direct  Examination. — The  attorney  culling  a  witness 
is  the  first  one  entitled  to  examine  him.  This  is  called  the 
"direct    examination"    or    "examination-in-chief."     The 
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principal  rule  that  an  attorney  is  required  to  observe  in 
direct  examination  is  to  refrain  from  asking  the  witness 
"leading  questions."  The  reason  for  this  rule  is  that  he 
has  a  friendly  witness  who  would  probably  be  very  glad  to 
have  his  answers  suggested  to  him.  It  is  not  the  attorney's 
theory  of  the  facts  which  the  court  wants;  it  is  the  witness's 
own  version.  For  illustration:  ''Did  you  deliver  the  goods 
on  Friday,  May  10?"  would  be  a  leading  question — and 
improper,  as  it  suggests  the  facts  to  the  witness.  The  cor- 
rect way  to  elicit  the  information  would  be,  "Were  the 
goods  in  question  ever  delivered?;"  this  to  be  followed  by, 
''By  whom,  to  whom,  and  when  were  they  delivered?" 
A  certain  amount  of  latitude,  however,  is  allowed  in  these 
matters.  If,  for  instance,  information  is  desired  for  the 
record  which  is  not  vital  or  not  disputed,  leading  questions 
are  not  objected  to,  as  they  hasten  the  trial  of  the  case* 
The  attorney  is,  of  course,  allowed  to  direct  the  attention  of 
the  witness  to  the  subject  upon  which  information  is 
desired,  this  being  necessary  to  get  at  the  facts.  The  rule 
against  leading  questions  is  not  a  mere  technicality.  It  is 
a  very  necessary  rule  if  the  testimony  is  to  be  fair  and  truly 
reflect  the  personal  knowledge  of  the  witness. 

Another  rule  which  the  attorneys  on  both  sides  must 
observe  is  that  of  refraining  from  asking  questions  which 
are  not  "relevant  to  the  issue."  The  reasons  for  this  rule 
are:  first,  it  is  a  waste  of  the  time  of  the  court,  since  testi- 
mony which  is  irrelevant  ought  to  have  no  weight  in  the 
decision  of  the  case;  second,  itislikely  to  prejudice  the  jury 
and  cause  a  decision  contrary  to  the  merits  of  the  con- 
troversy. Suppose  the  issue  in  a  case  involved  the  market 
price  of  corporate  stock  at  a  certain  date;  testimony  con- 
cerning its  value  at  a  different  time  would  be  irrelevant 
and  misleading.  Suppose,  in  an  action  for  personal 
injuries,  the  matter  to  be  determined  were  the  amount  of 
damages  to  be  awarded  for  the  period  of  incapacity;  testi- 
mony that  the  plaintiff  had  a  wife  and  dependent  children 
would  be  irrelevant,  but  evidence  concerning  his  past  earn- 
ing power  would  be  quite  proper.     If  the  question  for  eluci- 
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dation  were  the  rate  of  speed  at  which  an  automobile  was 
travehng,  testimony  that  a  horse  was  frightened  by  the  car 
would  be  unreliable,  but  evidence  that  the  plaintiff  was 
knocked  ten  feet  by  the  force  of  the  collision  would  have 
considerable  probative  value.  The  question  of  whether  or 
not  certain  testimony  is  relevant  depends  upon  the  fact  to 
be  established  and  the  particular  circumstances  of  the  case. 
The  test  of  relevancy  is  whether  the  testimony  offered  tends 
logically  to  prove  or  disprove  a  matter  in  issue. 

Objections  to  testimony  on  the  ground  of  irrelevancy  are 
very  common  in  lawsuits.  The  witnesses  and  jurors  are 
likely  to  think  the  arguments  of  counsel  on  the  subject  overly 
subtle  and  sometimes  foolish.  Frequently  the  judge  thinks 
•^  too.  It  is  obvious,  however,  that  there  is  a  necessity 
•for  excluding  evidence  which  merely  serves  to  cloud  the 
.iesue,  or  which  is  of  such  an  unreliable  character  that  it  is 
entitled  to  no  weight.  Hence,  there  will  always  be  argu- 
ments on  the  subject. 

Counsel  may  be  careful  not  to  ask  irrelevant  questions, 
but  witnesses  are  not  at  all  loath  to  give  irrelevant  testi- 
mony. If  they  believe  that  the  other  party  is  a  drunkard, 
a  cheat,  or  the  like,  they  are  extremely  anxious  to  say  so. 
If  they  indulge  their  inclination,  the  opposing  counsel  may 
be  content  to  have  such  part  of  their  testimony  stricken 
from  the  record  and  the  jury  instructed  to  disregard  it. 
If,  however,  the  matter  is  a  serious  one  which  may  really 
affect  the  decision  in  the  case,  the  remedy  is  to  have  a  mis- 
trial ordered.  This  is  generally  done  by  asking  the  judge 
to  "withdraw  a  juror."  The  effect  of  withdrawing  a  juror 
is  to  prevent  the  trial  from  continuing,  since  the  jury  is 
now  incomplete.  A  new  trial  will  be  necessary.  Much 
irrelevant  testimony  given  by  witnesses  is  of  small  conse- 
cjuence  except  that  it  delays  the  trial  of  the  case.  A  woman 
witness  is  asked,  "Where  were  you  at  the  time  when  the 
accident  hapi)onod?"  She  replies,  ''I  was  walking  along 
the  sidewalk  carrying  a  ])asket  of  fruit  to  my  hus])and  who 
was  sick  in  the  hospital  with  pneumonia."  Interesting, 
l)ut  it  contains  only  one  relevant  nubbin,  that  she  was  on  a 
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sidewalk.     This  frailty  of  human  nature  is  one  of  the  great- 
est time  wasters  with  which  the  courts  have  to  contend. 

The  Cross-examination. — When  the  direct  examination 
is  completed,  the  attorney  says,  '' Cross-examine."  The 
opposing  counsel  now  begins  the  cross-examination.  It 
should  be  remarked  that  the  judge  is  at  liberty  to  ask  the 
witnesses  questions  at  any  time  he  sees  fit.  Some  judges 
exercise  this  privilege  frequently,  and  some  go  so  far  as 
virtually  to  take  the  case  out  of  the  lawyer's  hands.  Gener- 
ally they  interfere  very  little.  A  lawyer  does  not  like  to 
have  the  judge  interfere,  as  it  interrupts  his  plan  of  pro- 
cedure. The  jurors,  also,  are  at  liberty  to  ask  questions, 
but  it  is  a  privilege  which  they  seldom  exercise.  Questions 
from  a  juror  upset  the  lawyer  more  than  questions  from 
the  judge.  One  reason  for  this  is  that  the  judge  knows 
what  questions  are  proper;  the  juryman  probably  does  not. 
The  lawyer,  however,  will  usually  not  object,  for  fear  of 
offending  the  jury.  He  wants  to  take  no  chances  of 
doing  that. 

Cross-examination  generally  calls  for  a  high  degree  of 
tact,  skill,  and  knowledge  of  human  nature.  It  is  some- 
times a  more  effective  means  of  winning  a  case  than  is  the 
speech  to  the  jury.  Witnesses  who  are  modest,  truthful, 
and  self-possessed,  who  tell  only  what  they  know  and 
clearly  recollect,  are  generally  strengthened  by  cross- 
examination.  On  the  other  hand,  arrogant  and  over- 
confident witnesses  who  testify  from  insufficient  knowledge 
may  frequently  have  their  testimony  torn  to  shreds  by  a 
searching  and  rapid  cross-examination.  Cross-examina- 
tion is  an  effective  means  of  testing  the  truthfulness  of 
witnesses,  and  also  their  interests,  motives,  prejudices, 
sources  of  information,  intelligence,  powers  of  discern- 
ment, memory,  and  the  like.  The  privilege  is  abused  by 
some  lawyers,  who  use  it  as  a  means  of  frightening  wit- 
nesses, but  when  this  is  done,  the  sympathy  of  the  jury 
is  generally  with  the  witness,  especially  if  they  think  him  to 
be  truthful.  Under  such  circumstances  the  unfair  methods 
react  against  the  lawyer  using  them.     The  best  lawyer 
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is  one  who  handles  a  case  fairly  and  treats  witnesses  with 
consideration.  Few  lawyers  accomplish  much  by  cross- 
examination.  Sometimes  they  do  it  more  to  satisfy  their 
clients  than  to  accomplish  anything.  It  is  a  weapon  which 
frequently  proves  to  be  a  boomerang. 

Dishonesty  in  witnesses  is  by  no  means  the  only  problem 
of  a  court  in  getting  at  the  facts  of  a  case.  Psychologists 
recognize  the  fact  that  few  people  can  accurately  relate  their 
experiences.  As  they  advance  in  the  scale  of  intelligence, 
their  powers  of  observation  increase,  but  even  the  most 
intelligent  are  far  from  infallible.  The  failure  to  perceive, 
the  failure  to  remember,  plus  inadequate  language  to  express 
ideas,  make  most  testimony  unsatisfactory.  The  judge, 
the  lawyers  and  the  jury  know  this,  and  are  dissatisfied, 
but  there  is  nothing  to  be  done  about  it.  In  administer- 
ing justice  it  is  necessary  to  use  the  agencies  available. 

As  a  general  rule,  the  cross-examination  must  be  confined 
to  matters  brought  out  in  the  direct  examination.  If  the 
attorney  wants  to  ask  questions  on  entirely  different  sub- 
jects, he  must  call  the  witness  to  the  stand  as  his  own  wit- 
ness when  his  time  for  presenting  evidence  arrives. 

The  Redirect  Examination. — After  the  cross-examination 
is  concluded,  the  attorney  producing  a  witness  is  entitled 
to  reexamine  him  on  any  new  points  which  may  have  been 
brought  out  in  the  cross-examination.  For  instance,  if  a 
witness  has  made  a  statement  under  cross-examination 
which  rec^uires  explanation,  it  would  be  proper  for  the 
attorney  calling  him  to  give  him  an  opportunity  to  explain. 
It  is  not  proper  to  introduce  new  subjects  in  the  redirect 
examination.  The  reason  for  this  is  that  a  trial  ought  to 
be  conducted  in  a  consecutive  and  orderly  manner.  As  a 
matter  of  fact,  the  court  generally  allows  some  latitude  in 
these  matters  if  the  ends  of  justice  demand  it.  Sometimes 
the  opposing  counsel  is  allowed  to  cross-examine  a  second 
time  if  it  appears  to  be  necessary  in  view  of  what  has  been 
brought  out  by  the  redirect  examination. 

Objections,  Motions  to  Strike  Out,  and  Exceptions.  If 
eitlier  attorney  asks  a  (luestion  wliich  the  opposing  lawyer 
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considers  improper,  the  latter  will  rise  and  say  to  the  court, 
''I  object  to  the  question  if  it  pleases  Your  Honor."  The 
last  words  are  mere  form,  since  it  seldom  does  please  ''His 
Honor,"  and  the  lawyer  cares  little  whether  it  does  or  not. 
The  lawyer  objecting  will  proceed  to  tell  the  judge  why 
the  question  is  improper;  the  other  lawyer  will  look  indig- 
nant and  argue  that  the  question  is  entirely  proper.  Occa- 
sionally the  former  will  admit  his  error  and  withdraw  the 
question,  and  peace  reigns  once  more.  If  not,  the  judge 
will  have  to  rule  on  the  matter.  The  judge  knows  that, 
whether  he  sustains  the  objection  or  overrules  it,  one  side 
or  the  other  is  likely  to  "take  an  exception"  to  lay  the 
basis  for  an  appeal.  He  accordingly  has  the  question 
reread,  ponders  a  moment,  and  finally  says,  "Objection 
overruled;  the  witness  may  proceed."  The  objecting 
attorney  looks  aggrieved  and  says,  "Will  Your  Honor 
grant  me  an  exception?"  The  judge,  knowing  that  the 
law  does  not  permit  him  to  refuse,  says,  "Certainly,  Mr. 
Story."  The  stenographer  then  notes  the  exception  on 
the  record.  Sometimes  the  witness  answers  the  question 
objected  to  before  the  lawyers  or  judge  can  stop  him.  If 
he  does,  the  objecting  lawyer  will  ask  to  have  the  answer 
"stricken  from  the  record."  The  jurors  smile,  since  they 
have  heard  the  answer  and,  if  they  want  to  remember  it,  no 
instructions  from  the  judge  can  prevent  them.  The  motion 
is,  therefore,  frequently  somewhat  futile.  If  the  matter  is 
seriously  prejudicial,  the  attorney  may  ask  for  the  with- 
drawal of  a  juror. 

There  are  a  great  many  grounds  upon  which  objections 
may  be  made,  the  principal  ones  being  that  the  question  is 
irrelevant  or  immaterial,  or  that  the  witness  is  incompetent 
to  answer  it,  or  that  it  asks  for  hearsay  testimony.  Imma- 
terial testimony  is  that  which  is  inconsequential  and  does 
not  affect  the  merits  of  the  case;  irrelevant  testimony  has 
already  been  explained.  A  witness  may  also  be  incompe- 
tent to  answer  a  question.  A  layman  is  asked,  "What 
caused  the  plaintiff  to  develop  blood  poisoning?"  To 
answer  such  a  question  the  witness  should  be  qualified  as 
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an  expert  medical  practitioner.  Again,  a  question  may  call 
upon  the  witness  to  relate  something  which  he  has  learned 
from  a  third  party.  This  is  "hearsay,"  and  is  excluded 
because  the  court  wants  the  "best  evidence"  obtainable. 
What  the  witness  himself  knows  is  sufficiently  unreliable, 
but  allowing  him  to  relate  what  he  has  heard  someone  else 
say  would  introduce  still  greater  uncertainties  into  the 
case.  If  the  third  party  knows  anything  about  the  case, 
he  should  be  required  to  speak  for  himself  so  that  he  may 
be  cross-examined  as  to  his  means  of  knowledge. 

The  rules  of  evidence  are  a  source  of  much  criticism  by 
the  public.  The  witness  complains  that  he  was  not  allowed 
to  tell  what  he  knew  about  the  facts  of  the  case  because  the 
lawyer  on  the  other  side  interfered  by  making  frequent 
objections.  He  wanted  to  talk,  but  they  would  not  let 
him.  The  jurymen  complain  because  they  think  that  the 
parties  are  trying  to  conceal  something  which  the  jury  has 
a  right  to  know.  They  are  very  curious,  for  instance,  to 
learn  what  it  was  that  a  witness  heard  a  bystander  say 
immediately  after  the  accident.  The  question  is  objected 
to  on  the  ground  that  it  is  hearsay.  Again,  they  want  to 
know  what  is  in  a  copy  of  a  certain  letter  which  the  judge 
excluded  because  it  was  not  the  best  evidence.  They  are 
not  satisfied  when  they  hear  that  the  original  should  have 
been  produced.  They  feel  that  they  are  being  unduly 
excluded  from  the  matter  in  hand. 

There  is  no  doubt  but  that  lawyers  sometimes  abuse  their 
privilege  of  objecting  to  testimony.  They  are  likely  to 
regard  it  as  part  of  the  tactics  in  a  game  to  emlmrrass  the 
other  fellow.  An  energetic  judge  can  do  a  great  deal  to  pre- 
vent these  practices.  On  the  other  hand,  rules  of  evidence 
are  necessary  in  jury  trials.  If  the  parties  were  allowed  to 
drag  in  all  sorts  of  extraneous  matter;  if  they  were  allowed 
to  prochice  ('arl)()n  copies  of  letters  without  showing  a 
demand  upon  the  other  sitlc  for  the  original;  if  they  were 
allowed  to  disclose  the  private  life  of  the  o])])osite  party  in 
an  attempt  to  win  the  case  l)y  blackening  the  other's  char- 
acter, and  so  on,  cases  would  turn  upon  the  mud-slinging 
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abilities  of  the  parties,  a  premium  would  be  placed  upon 
fraud,  and,  instead  of  orderly  trials,  there  would  be 
contests  of  wits,  with  the  victory  to  the  most  ingenious  and 
plausible  party. 

When  an  attorney  asks  the  judge  to  grant  him  an  excep- 
tion, he  is  providing  against  the  contingency  that  he  may 
lose  the  verdict.  Incidentally  he  is  telling  the  judge  that 
he  does  not  know  the  law,  but  the  latter  has  been  hardened 
by  many  such  experiences  and  does  not  feel  offended. 
Some  attorneys  make  it  a  point  to  get  many  exceptions  on 
the  record,  their  purpose  being  to  lay  the  ground  for  an 
appeal  in  case  they  lose  the  suit,  or  to  give  themselves  a 
possible  basis  of  talking  settlement  to  the  other  side  even 
after  they  have  lost.  If  they  can  lay  the  way  for  an  appeal, 
perhaps  they  can  persuade  the  winning  side  to  pay  them 
something  in  order  to  avoid  the  appeal.  The  wise  attorney 
on  the  other  side  knows  this,  however,  and  he  forestalls 
the  objecting  lawyer  by  submitting  to  the  objections  when 
a  matter  of  no  great  consequence  is  at  stake.  He  thus 
avoids  having  the  record  filled  with  exceptions. 

When  the  attorney  for  the  plaintiff  has  called  all  of  his 
witnesses  and  has  offered  in  evidence  all  documents,  con- 
tracts, or  letters  that  are  pertinent  to  the  cause,  he  bows  to 
the  court  and  says,  "The  plaintiff  rests." 

Non-suits  and  Demurrers  to  Evidence. — The  plaintiff's 
evidence  being  concluded,  it  frequently  happens  that  the 
defendant's  counsel  will  "move  for  a  nonsuit"  or  "demur 
to  the  evidence."  The  questions  raised  by  either  of  these 
motions  are  questions  of  law,  and  they  are,  therefore, 
matters  for  the  judge  to  decide. 

The  demurrer  to  evidence  raises  the  question  of  the  legal 
sufficiency  of  the  evidence  to  sustain  the  issue  of  fact  in 
support  of  which  it  is  offered.  The  facts  alleged  by  the 
plaintiff  are  admitted  for  the  purpose  of  this  argument. 
"Even  so,"  says  the  demurring  party,  "you  have  not 
made  out  a  case,  and  since  you  have  not,  judgment  should 
be  for  the  defendant."  If  the  judge  sustains  the  demurrer, 
the  case  generally  ends  with  a  judgment  in  favor  of  the 
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demurrant.  If  the  demurrer  is  overruled,  the  plaintiff 
is  usually  entitled  to  a  final  judgment  in  his  favor. 

A  motion  for  a  nonsuit  has  about  the  same  purpose  and 
effect.  It  admits  the  evidence  produced  by  the  plaintiff 
but  denies  its  legal  sufficiency.  If  granted,  the  effect  is  a 
dismissal  of  the  plaintiff's  case.  Most  judges  decline  to 
sustain  demurrers  to  evidence  or  enter  nonsuits  unless 
thoroughly  convinced  that  the  plaintiff  has  no  case. 
Doubts  should  be  resolved  in  favor  of  submitting  the  issue 
to  the  jury.  After  a  motion  for  a  nonsuit  has  been  made, 
the  plaintiff  is  sometimes  permitted  to  offer  additional 
evidence  before  the  court  makes  its  ruling.  If  the  motion 
is  sustained,  the  case  generally  ends,  but  in  most  jurisdic- 
tions the  plaintiff  has  the  privilege  of  starting  a  new  action. 
If  the  motion  is  overruled,  the  case  proceeds. 

The  Defendant's  Case. — It  is  now  the  defendant's 
opportunity  to  begin  his  defense.  His  attorney  rises  and, 
and  with  a  bow  to  the  court,  begins,  "With  the  permission 
of  the  court  and  Gentlemen  of  the  Jury,  the  defendant  in 
this  case  will  show  you  in  defense,  etc."  Then  follows  a 
preliminary  statement  which  has  already  been  described. 

The  next  step  is  the  calling  of  witnesses.  Defendant's 
counsel  now  conducts  the  direct  examination,  and  the 
plaintiff's  attorney  cross-examines.  The  defendant's  efforts 
are  directed  to  disproving  the  facts  alleged  by  the  plain- 
tiff. He  may  also  show  new  facts  which  operate  to  avoid 
the  consequences  contended  for  by  the  plaintiff.  At  the 
conclusion  of  the  testimony  he  offers  in  evidence  the  various 
papers  which  his  witnesses  have  identified,  and  rests  his 
case. 

Conducting  a  case  for  a  defendant  is  in  some  respects 
more  difficult  than  representing  a  plaintiff.  Psychologi- 
cally, the  latter  has  a  definite  advantage.  He  is  asserting 
things  to  be  true,  and  assertions  are  often  more  convincing 
than  denials.  In  the  second  i)lace,  he  gets  his  evidence 
before  the  jury  first,  and  first  impressions  are  likely  to  remain. 
Also,  the  jurors  may  conclude  that,  since  the  plaintiff  has 
gone  to  the  trouble  and  expense  of  bringing  a  suit,  the 
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probabilities  are  that  there  is  some  merit  in  his  conten- 
tions. The  defendant's  lawyer,  however,  is  aware  of  all 
of  these  things,  and  he  proceeds  to  adopt  measures  to 
counteract  their  effect.  A  lawsuit  is,  in  many  respects, 
similar  to  a  game.  One  side  makes  a  move,  and  the  other 
counters  with  another.  A  telling  bit  of  evidence  for  the 
plaintiff  is  matched  by  vigorous  denial  from  the  defendant. 
Each  side  maneuvers  for  position,  and  the  advantage  veers 
first  to  one  side,  then  to  the  other,  the  element  of  chance 
often  playing  an  important  role.  If  the  jury  is  intelligent, 
it  watches  the  moves  and  places  a  proper  valuation  on  each 
of  them.  When  it  is  all  over,  the  jurors  probably  have  a 
pretty  accurate  idea  of  where  the  merits  of  the  case  lie. 

Plaintiff's  Rebuttal. — When  the  defendant  has  offered 
all  of  his  evidence,  it  frequently  appears  that  statements 
have  been  made  by  his  witnesses  which  require  further 
testimony  from  the  plaintiff's  witnesses.  Under  these 
circumstances  the  plaintiff  calls  witnesses  in  "rebuttal." 
The  examination  is  conducted  in  the  same  way  as  the  orig- 
inal examination,  except  that  the  subject  matter  of  the 
testimony  is  confined  to  the  matters  brought  out  by  the 
defendant's  witnesses.  Occasionally  it  is  necessary  for 
the  defendant  to  call  a  witness  to  controvert  the  plaintiff's 
rebuttal,  but  this  is  unusual. 

Directed  Verdicts.^ — When  the  introduction  of  evidence 
has  been  completed,  it  sometimes  appears  that  one  side 
or  the  other  has  failed  to  make  out  a  case  which  justifies 
the  submission  of  the  matter  to  the  jury.  Under  these 
circumstances,  the  party  who  believes  himself  entitled  to 
a  verdict  makes  a  "motion  for  a  directed  verdict."  This 
motion,  if  successful,  results  in  the  judge  directing 
the  jury  as  to  the  verdict  it  shall  render.  If  it  appears 
that  the  plaintiff  has  established  facts  which  are  undis- 
puted and  sufficient  in  law  to  justify  a  verdict,  the  court 
orders  the  jury  to  find  in  his  favor.  Sometimes  the  cause 
of  action  is  uncontested,  but  the  amount  of  damages  is 
disputed.  In  such  a  case  the  judge  might  direct  the 
jury  to  find  a  verdict  for  plaintiff,  but  leave  the  amount  to 
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be  fixed  by  the  jury.  On  the  other  hand,  it  may  be  that 
the  facts  estabhshed  by  the  plaintiff  show  that  he  has  no 
case  in  law.  Under  these  circumstances  the  defendant's 
attorney  moves  for  a  verdict  to  be  directed  in  favor  of  the 
defendant.  The  grounds  for  such  a  motion  may  be  several, 
as,  for  instance,  that  (1)  facts  in  evidence  are  undisputed 
and  necessitate  a  verdict  for  the  defendant  as  a  matter  of 
law,  or  (2)  that  only  one  reasonable  conclusion  can  be  drawn 
from  the  proof  submitted,  and  hence  the  verdict  must  be 
for  the  defendant,  and  so  on.  A  motion  for  a  directed 
verdict  may  be  made  at  different  stages  of  the  trial,  but 
usually  it  comes  after  all  the  evidence  is  in.  Also,  the 
motion  is  more  commonly  made  by  the  defendant.  If 
the  motion  is  overruled,  the  defendant  takes  an  exception 
and  thereby  lays  the  ground  for  a  motion  for  a  reversal  of 
the  ^'erdict  if  it  is  against  him  when  the  trial  is  over,  as  will 
be  explained  hereafter. 

Arguments  of  Counsel. — When  the  evidence  is  completed 
and  all  motions  have  been  disposed  of,  the  judge  directs 
counsel  to  "go  to  the  jury."  The  lawyer  for  the  plaintiff 
has  the  first  chance,  since  the  plaintiff  has  the  burden  of 
proof.  He  rises,  gathers  together  his  memoranda,  bows 
to  the  judge,  and  delivers  his  speech.  When  he  has  finished, 
the  defendant's  attorney  gets  an  opportunity  to  reply. 
Then  the  plaintiff's  counsel  is  allowed  another  chance  in 
order  that  he  may  answer  arguments  raised  by  the  defense. 
He  is  entitled  to  the  last  word. 

The  speech  to  the  jury  is  viewed  differently  by  different 
persons  in  the  court  room.  The  client  is  generally  charmed 
by  the  effort  being  made  in  his  behalf.  He  hears  himself 
spoken  of  as  an  intelligent  and  honest  citizen  who  has  been 
very  greatly  wronged,  and  perhaps  he  hears  his  enemy 
riddled  fore  and  aft  as  an  unscrupulous  wretch.  Naturally 
he  is  pleased.  The  opjiosite  party  is  in  a  state  of  mental 
turmoil.  His  motives,  liis  words  are  being  attacked,  and 
it  is  not  pleasant.  Tlic  witnesses  hear  themselves  lauded 
and  criticised  in  turn,  and  they  experience  varied  emotions. 
The  jurors  settle  back  to  enjoy  themselves.     They  now 
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understand  fully  what  is  going  on,  and  it  is  a  pleasant  relief. 
If  the  attorneys  talk  too  long,  they  become  weary  and  bored 
and  evidence  their  feelings  by  frequent  glances  at  the  clock. 
The  judge  has  heard  so  many  speeches  that  he  seldom  dis- 
plays any  interest  whatever.  He  prepares  his  charge  to 
the  jury  and  then  reads  the  afternoon  stock  news.  Occa- 
sionally, when  appealed  to  by  opposing  counsel,  he  looks 
up  and  admonishes  counsel  to  confine  themselves  to  the 
evidence  in  the  case. 

The  speech  to  the  jury  calls  for  ability  of  no  mean  order. 
It  is  not  an  easy  matter  to  assemble  a  mass  of  evidence  and 
present  it  in  a  clear,  simple,  and  logical  manner,  in  such  a 
way  that  it  will  carry  conviction.  Different  cases  call  for 
different  treatment,  and  the  lawyer  who  can  successfully 
meet  the  varying  conditions  must  be  quick  witted  and  a 
thorough  student  of  human  nature.  Sometimes  he  must 
assume  an  open  manner  which  fairly  radiates  good  nature. 
Occasionally  a  humorous  story  is  more  effective  than  the 
greatest  eloquence.  At  other  times  frivolity  may  antagon- 
ize the  jury  and  be  fatal.  It  is  easy,  however,  to  overesti- 
mate the  importance  of  the  address  to  the  jury.  The 
jurors  generally  have  their  own  views  on  the  evidence  in 
the  case  and  not  infrequently  regard  the  speeches  of  counsel 
as  an  unnecessary  repetition  of  the  evidence.  It  is  hard  to 
say  how  many  cases  are  won  by  the  concluding  speeches, 
but  the  opinion  is  offered  that  the  proportion  is  small. 

The  Charge  to  the  Jury. — After  the  lawyers  have  finished 
their  remarks,  the  judge  delivers  his  charge  to  the  jury. 
The  function  of  the  charge  is  to  instruct  the  jury  upon  the 
law  applicable  to  the  case.  All  questions  of  law  are  for  the 
judge  to  decide;  questions  of  fact  are  for  the  jury.  He 
impresses  this  upon  them.  He  then  proceeds  to  review  the 
evidence  offered  on  behalf  of  the  plaintiff.  He  is  usually 
careful  to  warn  them,  however,  that  it  is  their  recollection 
of  the  evidence  that  must  govern,  and  not  his.  Likewise, 
he  sketches  the  evidence  offered  by  the  defendant.  He 
points  out  that  the  evidence  must  be  carefully  weighed  and 
a  verdict  given  according  to  the  weight  thereof.     He  tells 
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them  that  in  determining  what  are  the  true  facts,  they  may- 
consider  the  manner  of  the  witnesses  in  testifying,  whether 
a  given  witness  was  candid  and  frank  or  whether  he 
appeared  to  be  untruthful ;  whether  his  story  was  plausible 
or  probable,  or  whether  it  was  dictated  by  his  self- 
interest.  He  warns  them  that  the  testimony  of  a  dis- 
interested witness  may  be  entitled  to  more  weight  than  that 
of  a  plaintiff  or  defendant.  He  tells  them  that  they  are 
not  to  be  governed  by  sympathy  or  prejudice  in  arriving 
at  their  verdict,  but  are  to  decide  fairly  under  all  of  the 
evidence.  When  he  has  finished,  the  jurors  are  oftentimes 
somewhat  confused  by  the  many  points  of  law  that  they 
have  been  told  to  consider.  The  judge  knows  this,  but  he 
also  knows  that  unless  he  carefully  states  all  the  legal 
points,  the  lawyers  will  call  him  to  account  when  he  has 
finished.  Finally  he  says,  ''Now,  gentlemen,  you  will 
remember  what  I  have  told  you,  and  you  will  retire  and 
consider  your  verdict."  The  jury  are  not  sure  that  they 
will  remember  all  he  has  said,  but  they  do  know  that  they 
are  glad  to  retire. 

The  Points  for  Charge. — If  the  lawyers  are  not  satisfied 
that  the  judge  has  properly  instructed  the  jury  as  to  the 
law,  they  call  the  matter  to  his  attention  and  request  him 
to  give  the  jury  further  instructions.  Frequently  the  law- 
yers have  drawn  up  written  points  for  charge  before  coming 
to  court.  If  so,  they  hand  them  to  the  judge  before  he 
gives  his  charge.  If  he  covers  the  points,  they  withdraw 
their  requests;  if  not,  they  ask  him  to  charge  on  the  points 
suggested.  The  judge  may  comply  or  he  may  refuse.  If 
he  complies  with  the  plaintiff's  requests,  the  lawyer  for  the 
(lofondant  is  likely  to  take  an  exception.  If  he  refuses,  the 
plaintiff's  lawyer  may  take  an  exception.  The  same  pro- 
cedure occurs  with  regard  to  the  defendant's  points.  Also, 
either  attorney  may  take  exceptions  to  points  in  the  judge's 
own  charge.  Between  them  they  sew  the  judge  up  tight  if 
he  has  misstated  the  law. 

The  Verdict. — The  jury  retires,  with  visible  signs  of  relief. 
They  can  now  take  their  long-wished-for  smoke.     A  court 
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officer  conducts  them  to  a  jury  room  and  locks  the  door. 
What  goes  on  now  would  be  very  interesting  to  know,  but 
the  lawyers  and  judge  are  excluded.  The  public,  however, 
has  some  notion.  To  begin  with,  there  are  twelve  persons 
with  varying  degrees  of  intelligence.  Some  are  men  of 
strong  convictions;  others  are  weak  and  easily  led.  They 
have,  perhaps,  twelve  different  opinions  about  the  case. 
They  begin  by  taking  a  straw  vote.  Eight  are  for  the  plain- 
tiff; four  are  for  the  defendant.  The  law,  in  most  jurisdic- 
tions, requires  a  unanimous  vote.  The  inevitable  result  is  a 
series  of  compromises.  One  will  change  his  vote  and  vote  for 
the  plaintiff  if  the  amount  of  the  verdict  is  reduced ;  another 
insists  that  the  verdict  should  be  for  the  full  amount.  They 
all  know  that  unless  they  agree,  they  will  have  to  spend  many 
hours  in  the  jury  room,  as  the  judge  will  not  accept  a  dis- 
agreement until  after  they  had  made  a  sincere  effort  to 
agree.  The  jury  is  anxious  to  go  home ;  so  they  finally  agree 
upon  a  verdict  for  the  plaintiff  for  half  the  amount 
demanded.  They  knock  on  the  door,  and  the  waiting 
officer  notifies  the  judge  and  conducts  them  back  to  the 
jury  box. 

The  court  crier  rises  and  says,  "Gentlemen  of  the  Jury, 
have  you  agreed  upon  a  verdict?"  The  foreman  rises  and 
says,  "We  have."  The  crier  says,  "What  say  you,  do  you 
find  for  the  plaintiff  or  defendant?"  The  foreman  replies, 
"For  the  plaintiff."  "In  what  amount  have  you  assessed 
the  damages?"  "Two  hundred  and  thirty-seven  dollars." 
The  crier  now  says,  "Hearken  to  the  verdict  as  the  court 
has  recorded  it.  You  say  you  find  for  the  plaintiff  in 
the  amount  of  two  hundred  and  thirty-seven  dollars  and  so 
say  you  all." 

The  judge  now  says,  "Gentlemen  of  the  Jury,  you  are 
excused  for  the  remainder  of  the  day."  The  jury,  lawyers, 
and  parties  file  out. 

The  plaintiff  seeks  his  lawyer  and  indignantly  exclaims 
that  he  got  a  raw  deal.  "Why,  I  only  got  half  what  was 
coming  to  me."  The  lawyer  may  also  be  indignant,  but 
he  is  not  nearly  so  surprised.     On  the  other  hand,  he  may 
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secretly  feel  that  his  client  got  all  he  deserved.     He  must 
be  careful,  however,  how  he  says  it. 

The  defendant  likewise  seeks  his  lawyer.  He  may  be 
just  as  indignant  as  the  plaintiff,  or  he  may  feel  that  he  got 
off  easily.  Possibly  he  may  congratulate  the  attorney,  but 
more  likely  he  will  complain.  Generally,  neither  side  is 
entirely  satisfied,  and  the  lawyers  may,  perhaps,  have  to 
listen  patiently  while  the  law  and  the  courts  are  consigned 
to  the  nether  regions. 

Trial  without  a  Jury. — It  has  been  pointed  out  that  in 
many  states  the  statutes  authorize  the  trial  of  questions  of 
fact  before  a  judge,  without  a  jury.  The  statutory  provi- 
sions in  the  United  States  are  not  mandatory,  but  leave  the 
selection  of  the  mode  of  trial  to  the  election  of  the  parties  to 
the  litigation.  The  usual  procedure  is  for  the  parties  to 
file  a  waiver  of  jury  trial.  When  this  is  done,  the  case  is 
usually  handled  by  the  court  at  a  different  period  from  the 
time  set  for  trials  before  a  jury.  The  procedure  resembles, 
in  most  particulars,  that  of  the  trial  with  a  jury.  Inasmuch 
as  the  judge  possesses  a  trained  mind,  however,  it  is 
unnecessary  to  observe  the  same  care  in  the  admission  of 
evidence.  If  an  argument  arises,  the  judge  will  probably 
allow  the  witness  to  answer  the  question  which  has  been 
objected  to  and  state  that  if  the  testimony  is  irrelevant  or 
improper  for  any  reason,  he  will  disregard  it.  Also,  it  is 
usually  considered  unnecessary  to  have  a  final  summing  up 
of  the  facts  of  the  case  by  the  lawyers.  Even  when  the 
addresses  of  counsel  are  allowed,  flights  of  oratory  and 
appeals  to  the  emotion  are  considered  quite  out  of  place.  As 
a  result  of  these  considerations,  trials  before  a  judge  are 
usually  handled  with  much  more  dispatch  than  is  possible 
where  the  jury  is  used.  The  system  of  trials  without  a 
jury  has  been  found  to  be  very  satisfactory  for  certain  types 
of  cases.  It  is  used  most  extensively  in  such  inferior  courts 
as  the  nuinicipal  and  city  courts.  \Miether  it  is  chosen 
in  a  particular  case  or  not  depends  on  the  type  of  case,  on 
what  opinion  the  lawyers  entertain  concerning  the  judge  on 
the  bench,  and  finally,  whether  it  is  a  case  in  which  the 
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parties  desire  to  appeal  to  the  emotions  of  a  jury.  If  either 
party  refuses  to  waive  his  right,  the  jury  trial  must  be 
allowed. 
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CHAPTER  VIII 
NEW  TRIALS  AND  APPEALS 

The  verdict  of  the  jury  may  or  may  not  be  the  main  con- 
duding  incident  in  litigation.  If  the  plaintiff  has  lost  and 
decides  that  he  has  had  enough,  he  will  allow  the  defendant 
to  take  judgment,  pay  him  his  costs,  and  thereby  end  the 
matter.  On  the  other  hand,  if  the  plaintiff  has  obtained 
the  verdict,  the  defendant  may  decide  to  call  it  quits.  In 
the  latter  event  the  plaintiff  enters  judgment,  the  defendant 
pays  him  the  amount  of  the  verdict  and  costs,  and  the  liti- 
gation ends.  The  manner  in  which  these  concluding  mat- 
ters are  handled  will  be  described  hereafter. 

Motions  for  New  Trials. — It  will  be  noted  that  a 
distinction  is  made  between  the  verdict  and  the  judgment. 
A  verdict  is  merely  a  finding  of  the  facts  of  a  case;  a  judg- 
ment is  a  conclusion  of  law  based  upon  facts  found  or 
admitted  to  be  true.  The  judgment  is  the  final  decision 
of  the  court  upon  the  merits  of  the  controversy.  While  it 
usually  happens  that  a  verdict  for  one  of  the  parties  is  fol- 
lowed by  a  judgment  in  his  favor,  yet  this  is  not  always 
the  case.  Other  things  may  happen  before  a  judgment 
can  be  entered  on  the  verdict.  One  of  the  parties  may  wish 
to  move  for  a  new  trial,  or  ask  for  a  judgment  different  from 
the  verdict  of  the  jury.  The  law  always  permits  an  oppor- 
tunity for  such  motions.  Usually,  three  or  four  days  is  the 
time  allowed.     The  former  motion  will  be  considered  first. 

After  the  verdict  has  been  rendered,  either  side  is  at 
liberty  to  apply  to  the  court  for  a  new  trial.  If  the  verdict 
in  the  case  was  for  the  defendant,  the  plaintiff  and 
his  attorney  will  consider  the  advisability  of  seeking  an 
opportunity  to  obtain  a  retrial  of  the  case.  The  lawyer 
will  explain  to  his  client  that  the  grounds  upon  which  a  new 
trial  may  be  obtained  are:  (1)  that  the  judge  erred  in  cer- 
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tain  rulings  concerning  the  admissibility  of  evidence  to 
which  the  plaintiff  duly  excepted,  (2)  that  the  judge  erred 
in  certain  parts  of  his  charge  to  the  jury  or  refused  to  charge 
as  requested  by  the  plaintiff,  to  any  of  which  matters  the 
plaintiff  took  exceptions,  (3)  that  the  verdict  was  contrary 
to  the  evidence  in  the  case  and  hence  should  not  be  allowed 
to  stand,  and  so  on.  Briefly  stated,  almost  any  substan- 
tial error  committed  by  the  judge  in  the  course  of  the  trial, 
or  any  irregularity  which  tended  to  prevent  a  fair  and 
impartial  trial,  would  be  the  basis  for  the  making  of  this 
motion.  The  lawyer  will  explain  that  the  application  must 
be  made  to  the  judges  of  the  same  court  in  which  the  case 
was  tried,  and  that  if  the  motion  is  unsuccessful,  it  will  be 
possible  to  take  an  appeal  to  a  higher  court.  If  the  plaintiff 
is  a  fighter,  and  the  attorney  thinks  that  there  is  a 
fair  chance  of  success,  they  will  decide  to  make  the 
attempt. 

If  the  verdict  in  the  case  is  for  the  plaintiff,  the  plaintiff, 
himself,  may  want  to  ask  for  a  new  trial,  as,  for  instance, 
where  the  verdict  is  for  less  than  the  amount  of  the  claim 
and  he  is  able  to  show  error  in  the  trial  prejudicial  to  him. 
Generally,  when  a  plaintiff  gets  a  verdict,  he  is  content  to 
let  well  enough  alone. 

When  the  verdict  is  for  the  plaintiff,  it  is  usually  the 
defendant  who  is  interested  in  obtaining  a  new  trial. 
He  may  perhaps  make  the  motion,  whether  the  chances 
are  very  good  or  not.  It  may  enable  him  to  settle  on  a 
basis  more  favorable  than  the  verdict.  The  grounds  upon 
which  a  new  trial  may  be  obtained  are  similar  to  those 
mentioned  where  the  plaintiff  makes  the  motion.  The 
verdict  may  be  contrary  to  the  evidence,  against  the 
weight  of  the  evidence,  and  so  on. 

The  procedure  for  making  such  a  motion  is  simple.  Some 
such  form  as  the  following  is  used: 
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Henry  E.  Carter 

V. 

John  D.  Judson 


District  Court 

of County 

January  Term  1926 

No.  3120 

And  now,  to  wit,  May  13,  1926,  the  defendant  by  Blackstone  Kent, 
Esq.,  his  attorney,  moves  the  court  to  grant  a  new  trial  in  the  above 
case,  and  assigns  therefor  the  following  reasons: 

1.  The  verdict  was  against  the  law. 

2.  The  verdict  was  against  the  evidence. 

3.  The  learned  judge  erred  in  affirming  plaintiff's  first  point,  to  wit, 
etc. 

Blackstone  Kent 
Attorney  for  Defendant 

This  motion  is  filed  in  the  court,  a  copy  is  served  on  the 
plaintiff,  and  the  case  appears  in  a  week  or  two  on 
the  court's  argument  list.  The  lawyers  appear,  submit  the 
notes  of  testimony  and  written  briefs  to  the  court,  and 
proceed  to  argue  the  matter.  The  judge  who  tried  the 
case  and  one  or  more  of  his  associate  judges  are  on  the 
bench.  When  the  judges  are  acting  jointly  in  this  capacity, 
the  court  is  referred  to  as  the  "court  en  banc."^  After 
the  arguments  are  completed,  the  court  takes  the  matter 
up  for  consideration  and  then,  or  perhaps  a  week  or  more 
later,  renders  a  decision.  If  the  motion  is  sustained,  the 
case  is  again  placed  on  the  trial  list.  The  disappointed 
party  cannot  appeal  from  this  ruling,  since  the  court  has 
not  yet  given  a  final  judgment,  and  there  is,  therefore,  no 
basis  for  asking  a  higher  court  to  intervene.  If  the  motion 
is  overruled,  the  winning  side  takes  judgment  accordingly. 
The  loser  under  these  latter  circumstances  may,  if  he  sees 
fit,  appeal  the  case,  since  final  judgment  has  now  been 
rendered  against  liim. 

Judgment  Non  Obstante  Veredicto. — Sometimes  a  party 
whose  hopes  have  been  blasted  by  the  verdict  of  the  jury 
takes  a  "rule  for  judgment  non  obstante  veredicto "'- 
(frequently  called  "judgment  n.  o.  v.").     This  formidable 

*  Fronch,  bench;  term  used  to  dosignate  all  of  the  judges  of  a  court  sitting 
together. 

*  Latin,  notwithstanding  the  verdict. 
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motion  only  means  that  he  asks  the  court  to  enter  judgment 
in  his  favor  in  spite  of  the  verdict  rendered  for  the  opposing 
party.  Usually  such  a  motion  has  been  preceded  by  a 
motion  for  a  directed  verdict  made  at  the  time  of  trial. 
That  motion  having  been  refused,  the  same  object  is  again 
sought  to  be  accomplished  after  the  trial.  The  rule  may 
be  taken  either  by  the  plaintiff  or  the  defendant,  but  more 
commonly  it  is  used  by  the  latter.  The  lawyer  says,  in 
effect,  that  the  judge  should  never  have  allowed  the 
case  to  go  to  the  jury  at  all  and,  when  he  did,  the  jury  had 
no  justification  for  rendering  such  a  verdict  under  the 
pleadings  and  evidence  produced  at  the  trial.  "There- 
fore," he  says,  "I  ask  the  court  to  disregard  the  ver- 
dict and  give  judgment  for  my  client."  Such  a  motion 
is  properly  granted  only  where  it  appears  that  under  the 
pleadings  filed  and  the  evidence  produced,  the  verdict 
could  not  be  sustained  as  a  matter  of  law.  If  the  doubt 
concerning  the  correctness  of  the  verdict  exists  only 
because  of  conflicting  evidence  or  because  of  erroneous  rul- 
ings of  the  court  on  the  admission  of  evidence,  or  because 
of  error  in  charging  the  jury  on  the  law  or  facts,  the  proper 
remedy  for  the  injured  party  is  a  motion  for  a  new  trial, 
and  not  judgment  n.  o.  v. 

The  procedure  for  making  a  motion  for  judgment  n.  o.  v. 
is  substantially  the  same  as  that  of  an  application  for  a 
new  trial  and  need  not  be  separately  described.  In  a  few 
states  the  same  general  object  is  accomplished  by  a  pro- 
ceeding called  a  "motion  in  arrest  of  judgment."  When 
either  type  of  motion  has  been  decided,  the  losing  party  is 
entitled  to  take  an  appeal.  Thus,  if  the  verdict  were  for 
the  plaintiff  and  the  defendant  obtained  a  judgment  n.  o.  v., 
the  plaintiff  could  appeal.  On  the  other  hand,  if  the  ver- 
dict were  sustained,  the  defendant  could  go  to  the  higher 
court.  The  same  privileges  would  be  accorded  the  parties 
where  a  verdict  for  the  defendant  was  the  subject  of  a 
similar  motion.  In  a  majority  of  cases  the  court  en  banc 
sustains  the  rulings  of  the  trial  judge,  and  motions  for  new 
trials  and  judgments  contrary  to  the  findings  of  the  jury 
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are  refused.  The  trial  judge  is  not  likely  to  think  that  he 
has  committed  an  error,  and  his  associate  judges  are  not 
likely  to  disagree  with  him. 

Appeals.  1.  Grounds. — When  the  final  judgment  of 
the  trial  court  has  at  last  been  rendered,  the  case  is  in  shape 
for  the  losing  party,  if  he  wishes  to  continue  the  contest, 
to  take  an  appeal  to  a  higher  court.  He  has  now  exhausted 
every  means  of  redress  afforded  by  the  court  of  original 
jurisdiction.  Any  further  remedy  must  come  from  the 
court  of  appeals.  If  he  is  a  plaintiff,  his  cause  of  dissatis- 
faction may  be  that  the  verdict  was  rendered  for  the 
defendant,  or  although  it  was  in  his  own  favor,  it  was  for 
a  less  amount  than  was  due,  and  that  the  court  in  either 
case  refused  to  set  it  aside  or  grant  him  a  new  trial.  If  he 
is  a  defendant,  he  will  complain  that  the  verdict  was  for 
the  plaintiff,  and  that  the  court  declined  to  reverse  it  or 
refused  to  grant  him  another  trial. 

2.  Time. — The  length  of  time  within  which  an  appeal 
may  be  taken  differs  in  the  various  states.  Also,  the  time 
may  vary  according  to  the  type  of  case  which  is  being 
appealed.  The  period  allowed  is  usually  a  matter  of  a 
month  or  several  months.  Appeals  from  a  United  States 
district  court  to  a  circuit  court  of  appeals  must  be  taken 
within  six  months,  and  to  the  Supreme  Court  generally 
within  three  months. 

3.  Court. — The  question  of  the  appropriate  court  to 
which  to  take  an  appeal  presents  a  different  problem  in 
each  state.  Many  states  have  but  one  appellate  court 
and,  where  this  is  true,  the  only  question  is  whether  the 
case  belongs  to  a  type  in  which  a  review  is  permitted. 
The  statutes  usually  provide  for  the  matter  in  consider- 
able detail,  some  being  more  liberal  in  the  allowance  of 
appeals  than  others.  Very  commonly  there  are  restric- 
tions against  appeals  unless  the  sum  of  money  in  contro- 
versy exceeds  a  certain  amount,  but  exceptions  to  this 
rule  are  common  where  the  case  raises  important  issues, 
the  most  notable  being  constitutional  (questions.  In 
those  states  where  there  arc  intermediate  courts  of  appeals, 
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the  statutory  provisions  are  still  more  detailed.  The 
appellate  business  is  divided  more  or  less  equally  between 
the  highest  court  and  intermediate  court  in  such  a  way 
that  the  most  important  cases  are  reserved  for  the  con- 
sideration of  the  highest  court.  ^ 

4.  Procedure. — In  most  states  an  appeal  is  a  matter  of 
right,  provided  the  case  belongs  to  a  type  which  the  stat- 
utes permit  to  be  appealed.  This  means  that  it  is  not 
within  the  discretion  of  the  court  to  refuse  to  allow  an  appeal 
if  it  appears  that  the  statutory  requirements  have  been 
complied  wdth  and  the  rules  of  the  court  have  been  observed. 
In  a  few  states  the  allowance  of  an  appeal  is  discretionary 
with  the  court,  but  usually  the  discretion  may  be  exercised 
only  within  certain  limits.  It  is  often  necessary,  even 
where  appeals  are  a  matter  of  right,  to  obtain  the  permis- 
sion or  ''allowance"  of  a  judge  for  the  issuance  of  the 
appropriate  writ,  but  in  most  cases  this  is  little  more  than 
a  matter  of  form.  The  judge  merely  notes  whether  the 
case  is  one  which  may  be  appealed  and  whether  the  papers 
are  drawn  in  proper  form.  Frequently  the  clerk  handles 
the  whole  matter.  In  some  states  the  allowance  is  obtained 
from  the  appellate  court ;  in  others  the  approval  of  the  trial 
court  is  necessary;  and  in  still  others  the  matter  may  be 
passed  upon  by  either  court. 

There  are  many  technical  matters  governing  the  taking 
of  an  appeal,  and  the  practice  differs  greatly  in  the  several 
jurisdictions.  It  may  be  that  the  appropriate  method  is 
the  taking  of  a  writ  of  error,  a  writ  of  appeal,  or  a  writ  of 
certiorari.  Without  going  into  the  technical  distinctions, 
it  may  be  said  that  appeals  and  writs  of  error  are  the  usual 
methods  used  to  obtain  a  correction  of  errors  committed  by 
a  trial  court  in  a  matter  over  which  it  had  jurisdiction 
The  object  may  be  the  reversal  or  modification  of  the  judg- 
ment entered,  or  it  may  be  the  obtaining  of  a  new  trial  of 
the  case  on  its  merits.  The  writ  of  certiorari  is  not,  techni- 
cally speaking,  an  appeal.  It  is  issued  by  a  superior  court 
and  directed  to  an  inferior  court,  requiring  the  latter  to 

'  See  appendix  A. 
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transmit  the  record  of  a  cause  for  revision.  It  is  an  extra- 
ordinary remedy  resorted  to  usually  for  the  purpose  of 
remedying  defects  of  justice  in  cases  obviously  entitled  to 
redress,  and  yet  unprovided  for  by  the  ordinary  forms  of 
procedure.  It  differs  from  an  appeal  in  that  it  brings  up 
the  case  on  the  record  only,  while  on  appeal  the  case  is 
brought  up  on  its  merits.  It  might,  for  instance,  be 
brought  to  remove  a  case  from  a  court  which  had  no  juris- 
diction over  the  subject  matter  of  the  litigation,  or  to 
compel  a  court  to  proceed  in  a  certain  case  in  accordance 
with  the  forms  of  procedure  required  by  law.  The  issu- 
ance of  a  writ  of  certiorari  is  discretionary  with  the  court. 

In  order  to  obtain  the  allowance  of  an  appeal,  it  is  usu- 
ally necessary  for  the  appellant^  to  make  an  application  to 
the  court,  trial  or  appellate,  as  the  case  may  be,  asking  for 
the  issuance  of  the  appropriate  writ  and  setting  forth  the 
grounds  upon  which  the  remedy  is  sought.  The  reasons 
stated  are  called  the  "assignments  of  error."  They  con- 
tain the  specifications  of  the  errors  complained  of.  The 
appellant  also  makes  a  statement  under  oath  that  the 
appeal  is  not  taken  for  the  purpose  of  delay  but  because  he 
believes  that  an  injustice  has  been  done. 

Usually  the  appellant  is  desirous  of  having  the  appeal 
operate  as  a  ''supersedeas,"  or  stay  to  suspend  proceedings 
in  the  lower  court  and  preserve  the  status  quo,  pending  the 
determination  of  the  appeal.  He  does  not,  for  illustration, 
want  an  execution  to  be  issued  on  the  judgment  until  it 
is  determined  whether  the  judgment  is  to  stand.  When  a 
supersedeas  is  desired,  it  is  necessary  for  the  appellant  to 
file  a  bond  signed  by  himself  and  one  or  more  sureties, 
conditioned  to  reimburse  the  appellee  in  case  the  appeal  is 
unsuccessful.  In  some  cases  the  bond  is  merely  condi- 
tioned to  pay  to  the  appellee  the  costs  in  the  case,  as,  for 

'  Tlic  appellant  Is  also  called  the  "plaintiff  in  error";  the  appellee,  the 
"defendant  in  error,"  referring  to  their  re.si)ectivc  positions  as  regards  the 
appeal.  A  "plaintiff  below"  {i.e.,  in  the  court  helow)  may  be  the  "i)laintiff 
in  error"  or  the  "defendant  in  error,"  depending  upon  whether  he  took  the 
appeal  or  not.  Likewise,  the  "defendant  below"  may  occupy  either 
position. 
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instance,  where  a  plaintiff  is  appealing  from  a  judgment  for 
the  defendant.  In  other  cases  it  may  agree  to  pay  both 
costs  and  the  principal  amount  of  the  judgment,  as  where 
a  defendant  is  appealing  from  a  judgment  for  damages 
rendered  for  a  plaintiff. 

After  these  various  requirements  have  been  complied 
with,  the  costs  of  appeal  are  paid  and  the  writ  of  appeal  is 
issued  and  served  on  the  clerk  of  the  lower  court.  A  notice 
of  the  taking  of  the  appeal,  together  with  a  copy  of  the 
assignments  of  error,  must  be  served  on  the  adverse  party. 
Subsequently  the  record  of  the  case  is  transmitted  by  the 
lower  court  to  the  higher  one,  and  the  appeal  is  then  said 
to  be  perfected.  It  will  now  be  listed  for  argument  at  a 
subsequent  session  of  the  appellate  court. 

5.  Briefs. — The  appellant  must  next  proceed  to  the  prep- 
aration of  a  brief,  ^  to  be  used  when  the  appeal  comes  up 
for  argument.  The  rules  of  the  appellate  courts  generally 
require  that  briefs  be  printed  in  book  form,  but  in  most 
courts  an  exception  to  the  rule  is  made  when  the  appellant 
is  poor  and  unable  to  pay  the  expenses  of  preparing  such  a 
brief.  ^  The  brief  of  the  appellant  is  more  elaborate  than 
that  of  the  appellee.  It  contains  usually  the  following  parts : 
(1)  a  brief  statement  of  the  facts  of  the  case,  for  the  purpose 
of  informing  the  court  of  the  nature  of  the  controversy  and 
to  render  unnecessary  the  reading  of  the  entire  record;  (2) 
a  restatement  of  the  errors  specified  in  the  assignment  of 
errors,  for  the  purpose  of  enabling  the  court  to  understand 
quickly  the  matter  in  dispute;  (3)  an  argument,  with  the 
reasons  why  the  rulings  of  the  lower  court  are  said  to  be 
erroneous.  The  argument  must  be  fortified  with  citations 
of  authorities  relied  upon.  Usually  the  appellant  is  required 
to  have  the  entire  record  of  the  case  printed  as  a  supple- 
ment to  his  brief.  If  the  testimony  taken  was  voluminous, 
the  printing  is  frequently  a  matter  of  considerable  expense, 
so  much  so,  in  fact,  that  it  often-times  operates  as  a  deter- 
rent to  the  taking  of  an  appeal.     The  expense  of  printing 

1  Sometimes  called  a  "paper  book." 

'  This  is  called  an  appeal  "in  forma  pauperis." 
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is  taxed  as  a  part  of  the  costs  of  the  case  and  is  paid  by  the 
losing  side. 

*  The  brief  of  the"^appellee  is  a  shorter  one.  Usually  it 
contains  only  an  argument  against  the  appeal,  with  the  cita- 
tion of  authorities.  It  may  contain  a  counter  statement  of 
facts,  if  the  appellee  thinks  the  appellant's  statement  is 
inaccurate  or  insufficient.  A  dozen  or  more  copies  of  the 
briefs  of  each  side  are  filed  with  the  court,  and  several  copies 
are  served  on  the  opposite  party.  The  case  now  awaits 
its  time  to  be  heard.  In  the  course  of  a  few  months  the 
court  of  appeals  sits,  and  the  attorneys  appear  for  the  pur- 
pose of  presenting  their  arguments. 

6.  Arguments. — The  setting  of  the  appellate  court  offers 
several  contrasts  to  that  of  the  trial  court.  In  the  first  place, 
the  bench  is  a  much  more  imposing  affair.  It  usually  extends 
across  the  entire  end  of  the  room,  and  affords  a  place  for  each 
of  the  five,  seven,  or  nine  justices  who  compose  the  court. 
The  msignia  of  the  state  is  embroidered  on  the  curtains 
behind  the  bench,  and  paintings  of  past  justices  usually 
adorn  the  walls.  In  front  of  the  bench  is  an  enclosure, 
with  tables  and  chairs  for  the  court  officers.  In  the  center 
of  the  room,  facing  the  bench,  is  a  desk  for  the  use  of  coun- 
sel in  making  their  addresses  to  the  court.  Behind  this 
desk  are  benches  and  tables  for  the  accommodation  of  the 
bar,  and  in  the  rear  of  the  court  room  other  benches  for  the 
pubhc.  The  sessions  are  conducted  with  considerable 
solemnity.  The  lawyers  are  expected  to  address  them- 
selves to  the  inteUigence  of  the  court,  and  consequently 
oratory  and  appeals  to  the  emotions  are  out  of  order. 

The  court  usually  allows  each  side  a  fixed  period  of 
time  to  make  his  address.  The  justices  have  before  them 
copies  of  the  briefs  and  they  read  them  as  they  are  listening 
to  the  arguments.  They  interrupt  with  questions  from 
time  to  time  to  obtain  additional  discussion  upon  points 
which  they  regard  as  doubtful. 

The  appellant  has  the  burden  of  the  argument  and 
accordingly  he  makes  the  first  address.  lie  nmst  confine 
his  remarks  to  the  specifications  of  error  which  he  filed  in 
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taking  the  appeal.  The  argument  is  upon  legal  points 
only.  The  findings  of  the  jury  on  the  facts  are  not  a  subject 
for  review  if  the  issues  were  properly  presented  to  the  jury 
and  the  verdict  was  founded  upon  the  evidence  in  the  case. 
The  mere  fact  that  the  court  of  appeals  thinks  that  a 
different  verdict  should  have  been  rendered  under  all  the 
facts  is  not  a  ground  for  reversal,  if  it  appears  that  there 
was  evidence  upon  which  the  verdict  could  be  sustained. 
The  grounds  upon  which  the  appellate  body  will  intervene 
are  legal  ones  only,  such  as  where  it  appears  that  a  fair 
trial  was  prevented  by  some  erroneous  ruling  of  the  trial 
court  in  admitting  or  rejecting  evidence,  in  charging  the 
jury,  in  directing  a  verdict,  in  entering  a  non-suit,  or  the 
like.  It  might,  of  course,  set  aside  a  verdict  if  it  appeared 
that  there  was  not  sufficient  evidence,  as  a  matter  of  law,  to 
sustain  the  finding  made.  No  new  evidence  is  presented 
before  the  higher  court.  The  parties  must  abide  by  the 
record.  Newly  discovered  evidence  may  be  the  basis  of  a 
new  trial,  but  the  submission  of  such  facts  would  be  only 
for  the  purpose  of  determining  whether  or  not  a  new  trial 
should  be  granted. 

When  the  appellant's  attorney  has  concluded  his 
argument,  the  appellee's  lawyer  is  given  an  opportunity  to 
reply.  He,  of  course,  directs  his  attention  to  showing  the 
fallacy  of  the  other's  contentions.  After  he  has  finished, 
the  appellant  has  an  opportunity  to  rebut  any  new  points 
which  may  have  been  raised  by  the  appellee.  The  argu- 
ments being  concluded,  the  case  is  left  with  the  court  for 
decision.  As  a  rule  decisions  are  not  handed  down  until  a 
later  date. 

7.  Decisions. — In  the  course  of  a  few  weeks  (or  months)  a 
decision  is  rendered  in  the  form  of  a  written  opinion.  The 
method  of  preparing  opinions  differs  somewhat  in  different 
courts.  Generally  the  chief  justice  assigns  certain  cases  to 
each  of  the  justices  and  places  upon  each  the  responsibility  of 
writing  the  decisions  in  the  cases  assigned.  It  will  fre- 
quently be  noted  at  the  arguments  that  one  of  the  judges 
displays  a  particular  interest  in  a  certain  case  and  asks 
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most  of  the  questions.  It  is  probable  that  he  is  the  one 
who  is  to  write  the  opinion.  Of  course,  each  justice  has  the 
benefit  of  later  discussions  with  the  other  members  of  the 
bench,  and  it  is  a  general  practice  to  submit  a  proposed 
opinion  to  the  others  for  approval  before  it  is  finally 
adopted.  It  thus  becomes  the  judgment  of  all  of  the 
concurring  justices.  Sometimes  one  or  more  of  the  judges 
are  unable  to  agree  with  the  majority.  Under  these  cir- 
cumstances a  dissenting  opinion  may  be  given  to  accom- 
pany that  of  the  majority.  Sometimes  the  dissenting 
opinion  of  an  able  judge  may  afford  the  basis  of  a  decision 
in  a  later  case  reversing  the  former  precedent. 

The  decisions  of  the  appellate  courts  are  generally  ren- 
dered at  a  subsequent  session  of  the  court.  Usually,  only 
the  name  of  the  case  and  the  judgment  given  are  stated. 
The  opinion  itself  is  printed  and  is  available  to  the  attor- 
neys. Subsequently  all  of  the  decisions  of  the  court  appear 
in  the  form  of  bound  volumes,  known  as  "reports  of  deci- 
sions." The  federal  and  state  courts  of  appeal  have  issued 
many  thousands  of  such  reports,  and  they  constitute  one 
of  the  principal  sources  of  legal  knowledge.  The  appeal 
in  which  one  may  be  interested,  for  illustration,  may  be 
found  in  "201  U.  S.  364,"  in  "150  N.  Y.  132"  or  in  "10 
S  &  R  16."  The  first  refers  to  volume  201  of  the  reports 
of  the  Supreme  Court  of  the  United  States,  decision  on 
page  364;  the  second  refers  to  a  similar  volume  and  page  of 
the  opinions  of  the  Court  of  Appeals  of  the  State  of  New 
York ;  and  the  last  refers  to  the  tenth  volume  of  reports  of 
the  Supreme  Court  of  Pennsylvania  edited  by  Messrs. 
Sergeant  and  Rawle.' 

If  the  court  of  appeals  grants  a  new  trial,  the  case  goes 
back  to  the  trial  court  and  the  whole  cause  is  tried  over 
again  in  accordance  with  the  law  as  laid  down  by  the  higher 
court.  If  the  appellate  court  sustains  a  judgment  for 
the  plaintiff  of  the  court  below,  tlio  latter  is  about  at  an 
end  of  his  troubles,  inasmuch  as  lie  will  now  have  an  easy 

*  At  one  time  reports  were  issued  as  private  ventures  by  court  reporters. 
Nowadays  they  are  almost  universally  issued  ofricially, 
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time  collecting  his  money  from  the  bondsmen  of  the  appel- 
lant. Likewise,  if  a  judgment  in  favor  of  a  defendant  is 
sustained,  the  latter  will  collect  his  costs,  and  there  the 
matter  terminates. 

There  is,  however,  one  other  possibility.  The  one  who 
loses  an  appeal  by  a  decision  which  is  in  the  nature  of  a 
final  judgment  may  perhaps  have  the  right  to  carry  the 
case  to  a  still  higher  court,  which  may  be  the  court  of  last 
resort  of  the  same  state  or  the  Supreme  Court  of  the  United 
States.  In  such  a  case  the  procedure  is  similar  to  that 
which  has  been  described.  Instances  of  such  further 
appeals  are  relatively  few,  for  the  reason  that  there  are 
only  a  small  number  of  grounds  upon  which  they  may  be 
made,  the  most  common  being  on  constitutional  questions. 

References 

Elliott  and  Elliott,  "Appellate  Procedure." 

Hayne,  "New  Trial  and  Appeal." 

Rose,  "Federal  Jurisdiction  and  Procedure." 


CHAPTER  IX 
JUDGMENTS  AND  EXECUTIONS 

Nature  of  a  Judgment. — The  term  "judgment"  has 
been  used  on  frequent  occasions  in  the  preceding  chapters 
without  any  adequate  explanation  of  what  the  word 
means  or  what  the  obtaining  of  a  judgment  signifies. 
In  its  broad  sense,  a  judgment  is  a  decision  or  sentence  of 
the  law  given  by  a  court  of  justice  or  other  competent 
tribunal  as  a  result  of  proceedings  which  have  been  insti- 
tuted therein.^  In  a  narrower  sense,  it  means  a  final 
decision  given  in  an  action  in  a  court  of  law,  as  distinguished 
from  a  sentence  in  a  criminal  court  or  a  decree  in  a  court 
of  equity.  It  may  consist  of  an  order  made  at  some  pre- 
liminary stage  of  litigation,  such  as  a  judgment  on  a 
demurrer,  or  a  judgment  of  non-suit,  or  it  may  consist 
of  a  decision  which  finally  determines  all  of  the  rights  of 
the  parties,  such  as  a  judgment  for  the  plaintiff  for  damages, 
or  a  judgment  for  the  defendant.  These  latter  types  of 
final  judgments  will  now  be  considered. 

A  judgment  for  money  damages  may  be  obtained  in 
a  variety  of  ways.  The  first  important  example  is  that  of 
a  "judgment  by  confession."  Oftentimes  the  parties  to 
a  contract  will  agree  that  in  case  of  default  on  the  part  of 
the  obligor  in  meeting  an  obligation  imposed  upon  him,  the 
other  may  appear  before  the  court  and  "confess  judgment " 
in  his  behalf.  The  contract  contains  the  necessary  author- 
ity to  the  court  to  act.  A  "judgment  note"  is  perhaps 
the  most  common  illustration  of  this  type  of  contract. 
Many  judgments  are  obtained  in  this  way  every  day  in 
the  office  of  a  court  clerk.  The  process  of  entering  judg- 
ment consists  merely  of  producing  the  note  and  assessing 
the  damages.     It  takes  but  a  few  minutes.     A  "judgment 

»  33  Corpus  Juris  1047. 
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by  default"  has  already  been  referred  to.  It  occurs  at 
some  preliminary  stage  of  a  lawsuit,  as,  where  judgment 
is  taken  because  the  defendant  failed  to  enter  an  appear- 
ance, or  file  an  answer  to  the  declaration,  or  the  like.  The 
method  of  entering  judgment  in  such  cases  has  been 
described.^  Finally,  a  judgment  may  result  from  the 
verdict  of  a  jury,  or  from  the  findings  of  a  judge  where  the 
case  is  tried  without  a  jury.  After  a  verdict  has  been 
rendered,  the  losing  side  has  an  opportunity  to  make  a 
motion  for  a  new  trial  or  for  judgment  non  obstante  vere- 
dicto. If  he  fails  in  either  of  these  motions,  the  one  in 
whose  favor  the  verdict  was  rendered  may  take  ''judg- 
ment on  the  verdict."  Thereafter  the  party  who  has 
lost  may  take  an  appeal  to  a  higher  court,  but  the  final 
result  will  be  a  judgment  in  favor  of  one  side  or  the 
other.  In  other  words,  a  judgment  is  the  ultimate  object 
of  all  lawsuits.  It  is  the  final  decision  on  the  merits  of 
the  controversy. 

The  Effect  of  a  Judgment. — The  reason  why  a  judgment 
is  so  earnestly  sought  by  litigants  is  that  it  carries  with  it 
a  lien  on  the  real  estate  of  the  judgment  debtor,  and  a  right 
to  obtain  satisfaction  by  an  execution  out  of  the  real  or 
personal  property  of  the  debtor.  There  are  many  types  of 
liens  known  to  the  law  and,  in  general,  they  may  be  said 
to  carry  the  right  to  possess  and  retain  property  until  some 
charge  attaching  to  the  property  is  paid  or  discharged. 
A  '  'judgment  lien"  is  not  generally  accompanied  by  the  actual 
possession  of  the  land  to  which  it  attaches,  but  constitutes 
a  charge  upon  such  land.  In  some  states  the  lien  attaches 
at  the  time  the  judgment  is  recovered;  in  others,  a  formal 
recording  of  the  judgment  is  necessary;  and  in  still  others, 
the  lien  does  not  become  effective  until  an  execution  for 
the  satisfaction  of  the  judgment  is  issued.  The  advantage 
of  having  a  judgment  lien  against  a  debtor's  property 
consists  in  the  fact  that  it  is  an  encumbrance  on  the  prop- 
erty itself,  similar  to  that  of  a  mortgage.  The  debtor 
may  sell  or  encumber  the  property  still  further,  but  the 

« Chap.  V. 
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purchaser  or  mortgagee  obtains  only  such  value  as  exists 
subsequent  to  the  lien  of  the  judgment.  The  practical 
result  of  this  usually  is  that  a  property  is  not  salable  until 
the  judgment  lien  is  paid.  Of  course,  the  lien  of  a  par- 
ticular judgment  is  subject  to  any  lien  of  a  prior  date. 
Accordingly,  if  the  debtor  owns  a  property  valued  at  ten 
thousand  dollars  and  has  against  it  mortgages,  ground 
rents,  or  other  liens  amounting  to  ten  thousand  dollars, 
the  value  of  a  subsequent  judgment  lien  would  be  nil. 

Judgments,  as  a  rule,  do  not  carry  a  lien  against  personal 
property,  unless  the  judgment  creditor  has  the  actual 
or  constructive  possession  of  the  property  and  the  right  to 
retain  same  in  satisfaction  of  his  debt.  Consequently, 
the  value  of  the  judgment,  where  the  debtor  possesses 
personal  property  only,  consists  in  the  right  which  the 
creditor  has  to  issue  an  execution  against  it.  Where  there 
are  a  number  of  creditors  with  different  types  of  claims,  it  is 
usually  necessary  that  a  given  creditor  proceed  promptly  to 
enforce  his  judgment,  unless  perchance  he  has  an  impreg- 
nable prior  lien.     Success  is  likely  to  attend  the  vigilant. 

A  judgment  remains  a  valid  claim  against  a  debtor  for 
a  considerable  number  of  years,  the  period  being  regulated 
by  statute  in  the  various  states,  and  being  perhaps  a  matter 
of  ten  or  twenty  years.  The  time  during  which  the  judg- 
ment constitutes  a  lien  on  the  debtor's  property  is,  however, 
much  more  restricted.  This,  also,  is  regulated  by  statute, 
and  the  period  varies  from  a  year  to  five  or  more.  After 
this  period  has  elapsed,  the  judgment  is  said  to  be  "dor- 
mant," and  it  is  necessary  to  take  legal  measures  to  revive 
it  in  order  to  reestablish  the  lien  or  make  possible  an 
execution. 

There  will  usually  bo  found  in  a  court  clerk's  office 
a  book  called  a  ''judgment  index."  In  this  volume  is 
recorded  a  list  of  all  judgments  rocovorod,  with  the  names 
of  the  parties,  the  amount  of  the  judgments,  and  the  dates 
when  they  are  entered.  The  daily  newspapers  usually 
print  in  their  legal  news  a  transcript  of  the  judgments 
entered  from  day  to  day,  for  the  information  of  the  bar 
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and  the  credit  departments  of  business  houses  of  the 
communitj^ 

Executions. — As  a  prehminary  to  the  consideration  of 
executions,  it  may  not  be  out  of  place  to  discuss  briefly 
certain  highly  relevant  matters  with  which  a  creditor  is 
concerned.  The  obtaining  of  a  judgment  and  the  issuing 
of  an  execution  may  or  may  not  be  a  boon  greatly  to  be 
desired.  If  the  judgment  debtor  has  no  property  out  of 
which  satisfaction  may  be  obtained,  or  is  not  likely  to 
obtain  any  in  the  near  future,  the  judgment  may  be  a 
barren   victory.     One   cannot   gather   figs  from  thistles. 

A  few  centuries  ago  the  judgment  creditor  could  lodge 
his  debtor  in  jail  until  such  time  as  the  latter  saw  fit  to 
pay,  or  until  the  creditor  became  convinced  that  the 
duress  was  useless.  Dickens'  Mr.  Dorrit  languished  in 
jail  some  twenty  years.  But  imprisonment  for  debt  has 
long  since  been  abolished,  except  in  certain  cases  of  fraud, 
but  even  in  these  cases  the  remedy  is  ineffectual,  since 
the  debtor  may  obtain  his  discharge  the  moment  he  estab- 
lishes insolvency.  The  result  is  that  a  ''judgment-proof" 
debtor  can  laugh  at  his  creditors  and  dare  them  to  do 
their  worst.  The  "worst"  frequently  consists  merely  in 
ruining  his  credit. 

The  proper  time  to  consider  the  financial  standing  of  a 
debtor  is  before  bringing  suit  against  him  or,  still  better, 
before  giving  him  any  credit  on  a  contract.  A  Chinese 
proverb  says,  ''Better  take  eight  hundred  cash  than  give 
credit  for  a  thousand."  Credit  men  have  devised  many 
methods  of  obtaining  information  concerning  a  customer's 
financial  standing.  A  prospective  plaintiff  may  well 
follow  their  example.  He  may  adopt  many  different 
lines  of  investigation.  He  may  obtain  statements  concern- 
ing his  assets  and  liabilities  from  such  mercantile  agencies 
as  Dun's  and  Bradstreet's;  he  may  find  out  what  real  estate 
he  owns  from  real  estate  guides  or  service  bureaus,  or, 
failing  in  that,  from  the  public  records  of  real  estate  trans- 
fers; he  may  consult  the  court  records  of  suits  begun  or  of 
judgments   entered,    the   mortgage   indexes,  and  the  tax 
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records;  he  may  obtain  information  from  credit  men,  sales- 
men, trade  associations,  collection  agencies,  commercial  paper 
brokers,  lawyers,  or  from  the  corner  grocer.  The  prob- 
abilities are  that  inquiries  at  a  few  of  such  sources  of  infor- 
mation will  be  quite  sufficient.  A  dead-beat  is  likely  to 
leave  a  trail  behind  him.  The  statutes  of  the  several  states 
usually  provide  for  a  proceeding  in  aid  of  an  execution  to 
compel  a  judgment  debtor  to  disclose  information  concern- 
ing property  which  he  owns.  Frequently  such  measures 
may  be  taken  to  advantage. 

If  and  when  it  appears  that  the  judgment  debtor  is 
possessed  of  worldly  goods  of  a  value  sufficient,  over  and 
above  other  prior  claims,  to  meet  the  demands  of  the  cred- 
itor, the  issuance  of  an  execution  is  the  appropriate  step 
to  be  taken.  For  this  purpose  it  is  necessary  to  obtain 
a  writ  from  the  court.  The  process  is  simple  enough,  but 
it  is  well  concealed  behind  Latin  phrases.  The  lawyer  will 
ponder  the  matter  and  inform  his  client  that  he  will  issue 
a  "writ  of  fi  fa,"^  or  a  "sci  fa  sur  mortgage, "^  or  that  he 
will  use  some  other  equally  mysterious  formula.  All  that 
he  will  really  do  is  make  out  an  appropriate  order,  depend- 
ing upon  the  type  of  property  to  be  sold,  directing  the  court 
clerk  to  issue  a  writ  ordering  the  sheriff  to  seize  the  prop- 
erty in  question  and  sell  it  for  the  purpose  of  satisfying 
the  plaintiff's  claim.  The  clerk  of  course  gets  a  fee.  When 
the  writ  is  issued,  the  attorney  takes  it  to  the  sheriff  or, 
more  likely,  to  the  execution  clerk — since  the  sheriff, 
being  an  elected  official,  frequently  does  not  know  much 
about  his  job — and  that  officer  will  collect  his  fee  and  ask 
instructions  as  to  where  he  is  to  find  the  property  to  be 
seized.  Usually  he  will  demand  a  bond  from  the  plain- 
tiff to  indemnify  him  against  an  unlawful  seizure.  He 
takes  no  chances,  since  the  law  may  hold  him  responsible 
if  he  makes  an  illegal  levy  or  sale. 

The  sheriff,  or  his  deputy,  now  proceeds  to  levy  on  the 
property.     If  it  is  real  estate,  he  condemns  it  and  posts  it 

*  Fieri  facias,  Lat  in,  you  cause  to  be  made. 

*  Writ  of  scire  facias,  Latin,  that  you  make  known. 
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for  sale;  if  it  is  personal  property,  he  inventories  it  and 
gives  the  person  in  possession  a  notice  to  the  effect  that  it  is 
now  in  the  custody  of  the  sheriff,  and  may  not  be  sold  or 
disposed  of  pending  the  sale.  The  law  requires  certain 
public  advertisements  of  the  property  to  be  sold  and  of  the 
time  and  place  of  the  sale.  The  costs  of  doing  these  things 
have  been  collected  from  the  execution  creditor. 

In  the  course  of  a  week,  or  several  weeks,  the  sale  is 
conducted  according  to  schedule.  The  attorney  for  the 
creditor,  and  perhaps  his  cUent,  is  present,  as  is  also  the 
defendant.  The  sheriff  or  deputy  now  performs  the  func- 
tion of  an  auctioneer.  He  offers  the  property  for  sale  to 
the  highest  bidder  and  proceeds  to  receive  the  bids.  If 
the  property  is  worth  the  amount  of  the  judgment  and 
costs,  the  attorney  for  the  creditor  bids  it  up  to  an  amount 
Sufficient  to  cover  these  items.  At  that  point  he  is  likely  to 
stop  bidding  and  allow  the  debtor  or  his  friends  to  bid  it  in. 
All  he  wants  to  do  is  to  create  a  fund  in  the  hands  of  the 
sheriff  which  will  be  sufficient  to  pay  his  client's  claim. 
Of  course,  the  matter  may  be  complicated  by  the  existence 
of  prior  liens  of  other  creditors.  The  financially  responsible 
debtor  is  not  likely  to  let  his  property  go  under  the  hammer 
if  he  has  any  way  of  avoiding  it.  Consequently,  a  large 
proportion  of  the  executions  made  are  against  those  who 
have  other  creditors  awaiting  an  opportunity  to  pounce 
upon  available  assets.  Under  such  circumstances,  it 
may  be  that  the  fund  realized  by  the  sale  is  not  sufficient 
to  pay  prior  liens  and  the  execution  creditor  as  well.  If 
not,  the  execution  is  in  vain,  and  the  creditor  sees  his  efforts 
wasted  in  behalf  of  his  rival  creditors.  It  may  be,  also, 
that  the  debtor  will  intervene  by  claiming  a  certain  sum — 
one,  two,  or  three  hundred  dollars — which  the  law,  in  many 
states,  exempts  from  execution.  If  this  happens,  it  may 
render  the  execution  abortive.  The  attorney,  however, 
has  probably  considered  all  of  these  contingencies  before 
ordering  the  sale,  and  the  result  will  doubtless  be  a  fund  in 
the  hands  of  the  sheriff  sufficient  to  meet  the  debt  in  ques- 
tion.    The  purchaser  at  the  sale  pays  the  amount  bid,  and 


132  AMERICAN  COURTS 

the  creditor  repairs  to  the  sheriff's  office  and  collects  his 
judgment  and  costs.  He  will  then  mark  the  judgment 
"satisfied"  on  the  judgment  docket,  and  the  litigation  has 
reached  the  end  of  its  course. 
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CHAPTER  X 
COURTS  OF  EQUITY 

One  of  the  many  matters  concerning  the  administration 
of  law  and  justice  that  is  not  always  made  clear  is  that 
presented  by  the  question  of  why  there  are  two  separate 
and  distinct  systems  of  law,  one  in  use  in  the  law  courts 
and  the  other  in  the  courts  of  equity.  It  can  be  readily 
understood  why  the  criminal  law  is  administered  in  separate 
tribunals  by  a  special  form  of  procedure,  but  it  is  not  evi- 
dent why,  in  civil  suits  involving  ordinary  business  litiga- 
tion, one  type  of  case  is  tried  according  to  certain  rules  in 
a  court  known  as  a  court  of  law,  while  another  is  disposed 
of  in  a  forum  known  as  a  court  of  equity  wherein  entirely 
different  principles  are  applied.  The  explanation  is 
historical. 

Origin  and  History. — A  brief  survey  of  the  legal  history 
of  the  period  of  Edward  I  will  show  a  very  definite  reason 
for  the  origin  and  development  of  a  new  system  of  justice 
called  equity  jurisprudence.  The  law,  as  it  was  adminis- 
tered in  the  common  law  courts,  was  wholly  inadequate  to 
meet  the  needs  of  an  advancing  civilization.  This  was  true 
for  many  reasons,  some  more  important  than  others,  but 
all  contributing  to  the  inevitable  breakdown  of  the  then 
existing  common  law  system. 

In  the  first  place,  the  jurisdiction  of  the  common  law 
courts  was  not  sufficiently  comprehensive  because  of  cer- 
tain definite  procedure  required  for  the  bringing  of  suits. 
The  legal  machinery  could  be  set  in  motion  only  by  securing 
a  writ  or  form  of  action  issued  in  the  name  of  the  king. 
These  writs  were  technical  and  rigid  in  form,  limited  in 
number,  and  restricted  in  use  to  cases  which  fell  clearly 
within  the  narrow  meaning  of  the  words  used  in  the  writ.^ 

1  PoMEROT,  "Equity  Jurisprudence,"  4th  ed.,  vol.  1,  p.  27. 
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For  instance,  no  common  law  writ  existed  by  which  a  recov- 
ery could  be  had  on  a  contractual  obligation,  unless  the  con- 
tract showed  a  certain  debt  or  was  in  writing  under  seal.^ 
In  other  words,  a  simple  every  day  contract  could  be  broken 
or  ignored  with  impunity,  since  the  courts  gave  the  injured 
party  no  redress.  The  exalted  position  given  to  the  holder 
of  a  legal  title  affords  another  illustration  of  the  incomplete- 
ness of  the  jurisdiction  exercised  by  the  common  law  courts. 
If  an  unscrupulous  person  obtained  the  legal  title  of  a  piece 
of  property  by  deceit,  trickery,  or  fraud,  the  law  provided 
no  means  by  which  the  injured  party  could  recover  the  prop- 
erty or  be  compensated  for  the  loss  he  had  sustained.^ 

Another  reason  why  the  law  was  not  adequate  was  because 
it  was  not  flexible.  Legal  rules  at  the  hands  of  the  common 
law  judges  had  grown  to  be  fixed  and  rigid.  Once  a  decision 
was  made,  subsequent  judges  regarded  it  as  a  binding  author- 
ity which  could  not  be  ignored  and  seldom,  if  ever,  extended 
to  new  facts  or  changed  conditions.'  The  result  of  this  policy 
of  blindly  adhering  to  precedent  was  to  deny  to  claimants 
a  remedy  where  the  points  in  controversy  were  new  or 
novel  in  their  character.  If  changing  social  or  economic 
conditions  called  for  a  new  or  different  application  of  the 
rules  of  law,  the  courts  found  themselves  unable  to 
proceed. 

Finally,  litigation  as  conducted  in  the  common  law  courts 
was  both  costly  and  prolonged,  and  was  rarely  within  the 
reach  of  the  poor  and  oppressed.  They  were  forced  to 
sufTor  their  rights  to  be  taken  by  the  power  or  violence  of 
the  rich. 

According  to  early  English  political  theory,  the  supreme 
judicial  power  was  lodged  in  the  crown.  Accordingly,  the 
law  courts  exercised  only  such  authority  as  was  granted  to 
them  by  the  sovereign.^  As  a  result,  when  a  person  was 
unable,  for  any  reason,  to  obtain  justice  in  the  law  courts, 

« Ihui,  p.  rjn. 

»  Bi.si'Ham'h  "Pritiniplos  of  Eqtiity,"  10th  cd  ,  p.  9. 
'  IOatov  on  "Equity,"  'J<1  od.,  p.  9. 
♦  Ibul.,  p.  :i. 
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he  made  a  complaint  to  the  king,  usually  in  the  form  of  a 
petition  setting  forth  the  facts  of  the  case  and  praying  for 
some  form  of  special  relief.  Sometimes  the  petitions  were 
addressed  directly  to  the  king,'  sometimes  to  the  king  in 
council.  Frequently  the  relief  prayed  for  was  granted. 
After  a  time  such  petitions  became  so  numerous  that  neither 
the  king  nor  his  council  had  time  to  hear  and  decide  the 
cases  in  person.  One  of  the  members  of  the  council 
was  the  chancellor,  or  king's  secretary,  the  keeper  of  the 
privy  seal.  The  chancellor  was  usually  an  ecclesiastical 
official  who  was  learned  in  the  law.  He  was  considered 
to  be  the  keeper  of  the  king's  conscience.  For  these 
reasons  he  was,  among  all  of  the  royal  officers,  the  one 
best  fitted  by  position,  experience,  and  learning  to  take 
over  the  important  function  of  administering  extraordinary 
remedies,  now  too  burdensome  a  duty  for  the  king  to 
perform  alone.  As  early  as  the  year  1280,  in  the  reign  of 
Edward  I,  an  ordinance  was  passed  providing  that  all 
petitions  addressed  to  the  king  concerning  the  royal  seal 
should  go  first  to  the  chancellor,  and  only  to  the  king  in 
cases  where  the  demands  were  so  great  and  so  much  a 
matter  of  grace  that  the  chancellor  could  not  act  without 
the  advice  of  the  king.^  By  the  time  of  Henry  II,  the  work 
performed  by  the  chancellor  had  increased  so  much  in 
volume  and  importance  that  a  permanent  court  of  chancery 
was  established  with  its  own  jurisdiction  and  special 
mode  of  procedure.  Later  chancellors  developed  from  this 
jurisdiction  a  system  of  rules,  procedure,  and  remedies, 
which  together  form  what  is  now  known  as  equity. 

Nature  of  Modem  Equity. — It  is  impossible  to  give  both 
an  accurate  and  a  satisfactory  definition  of  equity.  Only  a 
study  of  the  origin  and  development  of  the  English  Court 
of  Chancery,  with  its  extraordinary  jurisdiction  and  pecu- 
liar modes  of  procedure,  can  given  an  adequate  idea  of 
its  true  nature.  The  layman  is  apt  to  entertain  erroneous 
conceptions  on  the  subject.  He  thinks  of  a  court  of  equity 
as  a  place  where  the  parties  go  and  tell  their  stories  to  a 

1  Haynes,  "Outlines  of  Equity,"  p,  40. 
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judge,  who,  without  formahty  or  fuss,  decides  the  case 
according  to  natural  justice,  that  is,  by  applying  certain 
well-known  principles  of  morality  and  fair  dealing.  But 
such  is  not  the  case.  Equity  is  now  a  separate  but  incom- 
plete system  of  jurisprudence,  administered  side  by  side 
with  the  common  law,  supplementing  the  latter  where  it  is 
deficient,  in  places  overlapping  and  there  usually  prevailing 
as  against  the  law.  It  has,  however,  its  own  fixed  prece- 
dents and  principles,  now  scarcely  more  elastic  than  those 
of  the  law.  The  relief  it  affords  is  usually  different,  and 
the  procedure  in  some  jurisdictions  is  entirely  distinct. 

Systems  of  Administration. — While  it  is  true  that  the 
principles  of  justice  as  administered  by  the  High  Court  of 
Chancery  in  England  have  been  adopted  in  all  of  the 
United  States,  yet  not  all  the  states  have  the  same  system 
of  administering  equity.^  In  this  respect  the  states  may  be 
grouped  into  three  classes.  In  the  first  class,  equity  is 
administered  by  courts  separate  and  distinct  from  the 
common  law  courts,  and  the  procedure  is  based  upon  that 
of  the  English  High  Court  of  Chancery.  Alabama,  Arkan- 
sas, Delaware,  Mississippi,  New  Jersey,  Tennessee,  and 
Vermont  belong  in  this  category.  In  the  second  class  are 
found  those  states  where  equity  is  administered  by  the 
judges  of  the  common  law  courts,  but  the  procedure  is 
kept  distinct  and  is  generally  the  same  as  that  used  by  the 
states  in  the  first  class.  States  belonging  to  this  class  are 
Florida,  Illinois,  Maine,  Maryland,  Massachusetts,  Michi- 
gan, New  Hampshire,  Oregon,  Pennsylvania,  Rhode  Island, 
Virginia,  and  West  Virginia.  The  third  class  includes  the 
states  not  falling  in  the  first  or  second  class,  and  in  these 
states  the  distinction  between  law  and  equity  has  been 
abolished.  In  these  latter  states,  however,  many  equitable 
remedies  are  provided  for  by  statutory  forms  of  action, 
which  u('('()inj)lish  the  purjioso  of  preserving  in  substance 
what  in  form  has  been  abolished. 

In  the  federal  courts,  ecjuity  procedure  is  kept  separate 
and  distinct  from   that  of  the  law.     This  is  necessary, 

'IScc  Corpus  Juris,  vol.  21,  p.  24. 
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since  the  Constitution  of  the  United  States  makes  a  distinc- 
tion between  law  and  equity.  It  will  be  remembered  that 
the  federal  district  courts,  when  handling  actions  at  law, 
follow  the  procedure  of  the  states  in  which  they  are  located. 
In  the  equity  division,  however,  the  procedure  is  prescribed 
by  acts  of  Congress  and  rules  promulgated  by  the  Supreme 
Court,  and  is  uniform  throughout  the  United  States. 
Equity  Jurisdiction  in  General. — The  fundamental  basis 
of  equity  jurisdiction  is  that  the  law  provides  no  adequate 
remedy  for  redress  of  the  injury  which  is  the  subject  of 
complaint.^  Of  course,  it  must  not  be  understood  that 
equity  will  intervene  in  favor  of  every  disappointed  suitor 
in  the  law  courts.  Equity  has  its  own  precedents  and  is 
prepared  to  grant  relief  in  certain  kinds  of  cases  only. 
Before  the  chancellor  will  entertain  a  suit,  it  must  appear 
that  the  injured  party  does  not  have  a  full,  adequate,  and 
certain  remedy  at  law.  For  instance,  equity  will  not  enter- 
tain a  suit  to  test  or  determine  the  legal  title  to  land,  for 
the  reason  that  the  common  law  action  of  ejectment  pro- 
vides an  adequate  means  for  determining  such  a  question."^ 
Again,  where  the  relief  asked  for  is  money  damages,  equity 
will  not  intervene,  since  here  again  the  law  courts  afford 
a  sufficient  remedy.^  In  addition  to  the  jurisdiction  exer- 
cised by  equit}''  because  the  remedy  at  law  is  inadequate, 
equity  w411  for  good  reasons  intervene  to  prevent  what  is 
called  ''circuity  of  actions"  or  "multiplicity  of  suits. "^ 
The  multiplicity  of  suits  which  may  be  prevented  by  a 
single  suit  in  equity  may  grow  out  of  a  complication  of 
controversies  between  the  same  parties,  or  it  may  grow  out 
of  the  multiplicity  of  parties  to  the  same  or  similar  contro- 
versies. Where,  instead  of  a  complexity  of  controversies 
between  two  parties  with  respect  to  the  same  subject  matter, 
the  complexity  arises  from  there  being  involved  the  several 
rights  of  more  than  two,  each  demanding  adjustment,  and 

1  POMEROY,  op.  cit.,  p.  327. 

^  Lacassague  v.  Chapins,  144  U.  S.,  119. 

3  Walker  v.  Brown,  63  Fed.  204. 

*  Eaton,  op.  cit.,  p.  31. 
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each  requiring  at  law  a  separate  action,  equity  will  fre- 
quently take  jurisdiction  of  a  suit  to  which  all  are  parties 
and  therein  adjust  all  rights  and  determine  the  whole  contro- 
versy. The  justification  for  permitting  equity  to  take 
jurisdiction  in  such  cases  is  the  tremendous  saving  of  time 
and  money,  not  only  of  the  parties  and  witnesses  in  the 
suits,  but  of  the  courts  as  well. 

Particular  Grounds  of  Equitable  Relief.  1.  Accident. — 
Equity  will  sometimes  intervene  to  remedy  an  injury  sus- 
tained by  the  happening  of  some  unforeseen  accident. 
As  illustrations,  it  would  issue  a  decree  to  compel  the  reexe- 
cution  of  a  deed  which  had  accidentally  been  destroyed;^ 
it  would  order  the  making  of  a  new  promissory  note  in  place 
of  one  which  had  been  lost;-  or  it  might  direct  the  adjust- 
ment of  boundaries  to  land  which  had  unintentionally  been 
confused.^  The  principle  is  said  to  be  that  a  plaintiff 
will  be  restored  to  a  right  lost,  or  relieved  from  a  liability 
incurred  when,  by  reason  of  something  not  intended  or 
contemplated  by  the  parties  and  not  due  to  the  plaintiff's 
fault,  an  accident  has  occurred  which  deprives  him  of  his 
proper  rights.'*  The  remedies  available  in  the  law  courts 
do  not  provide  for  such  contingencies. 

2.  Mistake. — From  the  beginning  of  equity  jurisprudence, 
mistake  has  been  recognized  as  a  ground  for  the  awarding 
of  relief.  Usually  the  mistake  must  be  one  of  fact,  since 
mistakes  of  law  in  most  cases  fall  under  the  ban  of  the 
familiar  principle,  applicable  to  equity  as  well  as  law,  that 
ignorance  of  the  law  excuses  no  one.^  Even  mistakes  of 
fact,  as  a  rule,  are  the  subject  of  relief  only  when  the  mis- 
take is  common  to  both  parties.*'  A  few  illustrations  will 
suffice.  Suppose  a  piece  of  real  estate  is  conveyed,  and  the 
deed  incorrectly  states  the  quantity  of  land  or  improperly 

^  Hopes  V.  Ranmlen,  34  Ore.  2.').3. 
UJrnig  v  Eh/,  Fi  Stew.  &  V.  (Aln.)  3.^4. 
^  Bcatly  V.  Dixon,  .')0  Cal.  619. 

*  KeniH  V.  St.  Michael's  Church,  136  N.  Y.  10.  See  also  United  Stales  v. 
Atohh,  <»9  r.  S.  3.5. 

'  Ignorant  lu  IcgLs  ncininom  excusat! 

•  BisPiiAM,  op.  cH.,  p.  301. 
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describes  the  boundaries;  equity  will  compel  the  grantor  to 
execute  a  new  deed.^  Suppose  the  parties  to  a  marine 
insurance  policy  agree  to  cancel  it,  in  ignorance  of  the  fact 
that  the  vessel  insured  has  already  been  destroyed;  the 
chancellor  will  direct  the  execution  of  a  new  policy  and 
allow  recovery  for  the  loss.-  Suppose  a  promissory  note  has 
been  executed  by  mistake  for  a  greater  amount  than  is  due; 
the  court  of  equity  will  order  the  note  corrected.^  In 
none  of  these  cases  would  the  remedies  offered  in  the  court 
of  law  be  adequate.  The  grantee  of  the  deed  wants  a 
proper  description  of  the  land,  not  an  action  for  damages; 
the  insured  needs  the  policy  of  insurance  before  he  can  sue 
at  law;  and  the  maker  of  the  note  wants  to  prevent  the 
faulty  instrument  being  indorsed  to  an  innocent  third 
party. 

3.  Fraud.— Another  very  important  ground  for  the  inter- 
vention of  a  court  of  equity  is  fraud. ^  Fraud  may  assume 
a  great  variety  of  forms.  Lord  Hardwick  once  remarked 
that  if  an  attempt  were  made  to  define  strictly  the  species 
or  evidences  of  fraud,  'Hhe  jurisdiction  would  be  cramped 
and  perpetually  eluded  by  new  schemes  which  the  fertility 
of  man's  invention  would  contrive."  In  many  cases  relief 
against  fraud  may  be  easily  obtained  in  a  court  of  law. 
If  a  person  has  been  induced  to  enter  into  an  ordinary  form 
of  contract  and  then  discovers  that  a  fraud  has  been  per- 
petrated on  him,  he  may,  if  he  has  not  yet  performed, 
merely  decline  to  execute  the  contract  and  let  the  other 
party  sue  him  at  law  for  damages.  If  the  defendant  can 
establish  fraud,  he  defeats  plaintiff's  case.  Or,  suppose  a 
person  has  purchased  goods  and  discovers  that  they  have 
been  misrepresented.  He  may  return  the  goods  and  refuse 
to  pay  the  price,  or,  if  he  has  paid,  he  may  sue  in  an  action 
at  law  to  recover  the  money.  Also,  he  may  elect  to  retain 
the  goods  and  bring  an  action  at  law  for  damages  resulting 

1  Hearne.v.  Ins.  Co.,  20  Wall.  (U.  S.)  488. 
«  Duncan  v.  Ins.  Co.,  16  N.  Y.  S.  846. 
3  Rigsbee  v.  Trees,  21  Ind.  227. 
*  EATO^f,  op.  cit.,  p.  256. 
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from  the  deceit.  There  are  numerous  cases,  however,  in 
which  these  various  privileges  do  not  provide  adequate 
rehef. 

Suppose  the  relief  needed  is  the  setting  aside  of  a  deed, 
contract,  or  judgment,  which  has  been  procured  through 
some  fraudulent  device,  and  under  circumstances  where 
an  action  for  damages  would  not  be  an  adequate  remedy; 
the  court  will  order  the  offending  party  to  produce  the 
document  in  question  and,  if  the  allegations  of  fraud 
are  established,  it  will  order  its  cancellation.^  Suppose  a 
person  by  fraudulent  means  has  obtained  the  legal  title  to 
propert}^  which  in  reality  belongs  to  another;  the  court 
would  declare  the  former  a  trustee  for  the  benefit  of  the 
real  party  in  interest.^  Again,  if  a  person  takes  advantage 
of  a  relationship  of  trust  and  confidence  to  secure  some 
contract  disadvantageous  to  the  interests  of  the  other,  the 
court  will  intervene  and  take  such  measures  as  are  neces- 
sary to  correct  the  wrong  done.  Transactions  between  an 
attorney  and  client,^  a  guardian  and  ward,"*  and  a  trustee 
and  beneficiary^  have  been  set  aside  on  such  grounds. 
It  is  unnecessary  to  multiply  instances  of  cases  where 
equity  will  intervene  to  grant  relief  against  fraud.  The 
number  of  cases  which  may  arise  is  infinite. 

4.  Equitable  Titles  and  Interests. — It  is  fre(iuently  neces- 
sary that  the  aid  of  courts  of  equity  must  be  invoked  for 
the  protection  of  various  kinds  of  equitable  titles  and 
interests.  An  equitable  title  exists  where  one  person  holds 
the  nominal  or  legal  title  to  property  for  the  benefit  or 
enjoyment  of  another.  The  right  of  the  beneficiary  to 
have  the  use  of  such  property  is  called  an  "equitable 
estate."^  Originally  the  law  did  not  recognize  that  the 
beneficiary  hud  any  rights  which  could  be  enforced  under 
these    circumstances.     Accordingly,    the    chancellor    was 

'  Wampler  v.    Wampler,  71  Va.  454. 

*  Missouri  Broom  Company  v.  Guymon,  11.')  Fed.  112. 

*  Robinson,  v.  Sharp,  201  111.  80. 

*  Willis  V.  Rice,  l.')7  Ala.  2;")2. 

»  Wistar's  Append,  54  Pa.  St.  60. 

*  BiSPHAM,  op.  cit.,  p.  83. 
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appealed  to  for  the  protection  of  interests  of  this  nature. 
Nowadays  such  titles  are  universally  recognized,  and  courts 
of  equity  provide  the  means  for  enforcing  them.  Perhaps 
the  most  common  illustration  of  an  equitable  estate  is  that 
which  is  created  by  a  testamentary  devise,  where  a  person 
provides  in  his  will  that  a  certain  trust  company  or  individ- 
ual shall  take  title  to  his  property  in  trust  for  the  use  and 
benefit  of  his  wife,  children,  or  others.  If,  under  these 
circumstances  the  trustee  should  fail  or  refuse  to  carry  out 
the  terms  of  the  trust,  the  beneficiaries  could  call  him  to 
account  by  an  appropriate  proceeding  in  equity.  Again, 
suppose  several  persons  were  to  purchase  land  and  take 
title  in  the  name  of  one  of  them  only;  the  interests  of  the 
others  would  be  equitable  in  their  nature  and,  if  it  were 
necessary  to  enforce  them,  they  would  have  to  resort  to 
the  forum  of  the  chancellor.  Disputes  involving  questions 
of  titles  of  an  equitable  character  are  the  cause  of  much 
litigation. 

5.  Partnership  Matters. — The  adjustment  of  partnership 
affairs  is  another  illustration  of  the  jurisdiction  of  courts 
of  equity.  An  action  at  law  for  damages  is  an  inadequate 
v/ay  of  handling  the  complex  questions  which  arise  in  part- 
nership disputes.  Generally  an  accounting  is  required,  and 
the  law  courts  have  no  machinery  adapted  to  such  purposes. 
The  equity  court,  however,  has  all  of  the  facilities  for  com- 
peUing  the  production  of  books  and  records,  for  forcing  the 
disclosure  of  all  relevant  evidence  of  the  state  of  affairs 
and,  finally,  for  ordering  the  rendering  of  an  account.^ 

The  illustrations  given  of  grounds  for  equitable  relief  are, 
of  course,  a  mere  outline.  They  are,  however,  sufficient  to 
indicate  the  general  character  of  the  jurisdiction. 

Equitable  Remedies.  1.  Specific  Performance. — It  has 
been  remarked  that  the  reason  why  courts  of  equity  are 
able  to  accomplish  their  ends  is  that  they  have  various 
remedies  at  their  command.  One  of  the  most  important  of 
these  is  the  decree  of  specific  performance.  When  a  person 
breaks  a  contract  with  another,  the  law  courts  afford  the 

1  lUd.,  p.  784. 
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latter  the  privilege  of  bringing  an  action  for  damages.  In 
the  great  majority  of  cases  this  is  a  satisfactory  method  of 
adjusting  the  matter.  There  are,  however,  certain  types 
of  cases  in  which  money  damages  do  not  meet  the  ends  of 
justice;  something  more  is  needed.  To  give  the  plaintiff 
what  he  is  entitled  to  have  may  require  the  specific  perform- 
ance of  the  contract  itself.  Equity  grants  such  a  remedy 
in  a  proper  case.  Suppose  a  horse  dealer  agrees  to  sell  to  a 
man  a  particularly  valuable  race  horse,  and  subsequently 
declines  to  deliver  the  horse ;  the  plaintiff  is  not  able  under 
such  circumstances  to  prove  with  any  degree  of  accuracy 
what  money  he  has  lost  or  will  lose  because  of  the  breach. 
The  value  of  the  horse  to  him  is  of  a  more  or  less  intangible 
nature.  Perhaps  he  would  have  won  many  races  wath  it 
and  could  not  do  so  with  another  animal.  He  is  entitled 
to  have  his  bargain  completed.  A  court  of  equity  will 
command  the  dealer  to  deliver  the  horse.  Suppose  again 
that  the  owner  of  a  majority  of  the  stock  of  a  certain  cor- 
poration agrees  to  sell  all  of  his  interest  to  another,  and  then 
repudiates  his  agreement.  The  purchaser  obviously  cannot 
go  into  the  market  and  buy  a  controlling  interest  from 
others  and  then  charge  up  the  difference  in  price  to  the 
defaulting  seller,  as  he  would  do  if  the  transaction  were 
merely  the  sale  of  a  limited  number  of  shares.  Unless  he 
can  compel  the  owner  to  deliver,  he  has  no  adequate  rem- 
edy. Equity  will  intervene  and  make  the  owner  deliver 
the  stock. ^ 

Many  illustrations  of  where  specific  performance  has 
been  enforced  could  be  given.  The  remedy  has  been  used 
in  many  cases  involving  contracts  for  the  sale  of  various 
interests  in  land.-  The  legal  remedy  for  the  breach  of  such 
agreements  is  entirely  insufficient.  Money  damages  are 
not  a  satisfactory  substitute  for  the  conveyance  of  a  prop- 
erty situated  in  a  particular  location.  The  purchaser 
should  have  his  bargain.  The  same  considerations  obtain 
in  contracts  for  the  sale  of  personal  chattels  of  a  rare  or 

»  Rumsey  v.  Neiv  York  etc.  R.  Co.,  203  Tu.  579. 
«  McClure  v.  Otrich,  118  III.  320. 
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peculiar  value.  ^  If  the  articles  are  not  readily  obtainable 
elsewhere,  equity  requires  that  the  seller  be  forced  to  live 
up  to  his  engagement  to  deliver.  Sometimes  the  remedy  of 
specific  performance  is  accomplished  negatively  by  means 
of  an  injunction  restraining  a  person  from  doing  acts  con- 
trary to  the  terms  of  his  agreement.  If  the  owner  of  a 
business  were  to  sell  the  assets  and  good  will  to  another, 
and  engage  to  refrain  from  again  entering  the  same  field  in 
competition  to  the  purchaser,  the  court  would,  in  case  of  a 
breach  of  the  latter 's  covenant,  enjoin  him  from  continu- 
ing the  breach.  It  would  order  him  to  close  his  shop.-  The 
test  of  whether  the  remedy  of  specific  performance  will  be 
allowed  in  a  given  case  always  is:  Do  the  law  courts  afford 
an  adequate  remedy?  If  not,  a  basis  of  equity  jurisdiction 
is  established. 

2.  Injunctions.- — ^Another  very  important  remedy  given 
by  courts  of  equity  is  the  injunction.^  An  injunction  is 
an  order  directed  to  some  individual,  requiring  him  to  do 
or  refrain  from  doing  some  particular  act.  Injunctions 
are  either  mandatory  or  preventive.  They  are  mandatory 
when  they  compel  a  party  to  perform  some  particular 
duty,  as,  for  instance,  where  a  water  company  is  compelled 
to  turn  on  water  which  it  has  shut  off  without  legal  right. 
A  preventive  injunction  is  one  which  orders  a  party  to 
desist  from  doing  some  act  which  he  is  engaged  in,  or  pro- 
posing to  do,  in  violation  of  the  rights  of  others.  For 
instance,  if  a  property  owner  were  attempting  to  build 
beyond  his  building  line,  the  adjoining  owner  could  restrain 
him  by  an  injunction. 

Injunctions  are  also  classified  according  to  the  duration 
of  the  time  that  they  are  to  be  in  effect.  They  may  be 
issued  for  a  temporary  period  only,  or  they  may  be  perma- 
nent. Temporary  injunctions'*  are  granted  in  order  to  stop 
a  threatened  injury,  or  to  keep  matters  in  statu  quo  until 

1  Keown  v.  Keown,  257  Fed.  854. 

2  Doty  V.  Martin,  32  Mich.  462. 

3  Eaton,  op.  cit.,  p.  526. 

*  Also  called  preliminary  or  interlocutory  injunctions. 
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the  controversy  between  the  parties  can  be  heard  on  its 
merits.  If,  after  the  case  has  been  heard,  the  court  thinks 
that  the  plaintiff  is  entitled  to  an  injunction,  the  temporary 
order  is  made  permanent. 

When  a  court  of  equity  is  asked  to  issue  an  injunction, 
it  will  first  determine  whether  complainant  has  an  adequate 
remedy  at  law,  and  whether  an  irreparable  injury  will 
result  if  the  injunction  is  not  issued.  If  he  has  such  a 
remedy,  or  if  the  injury  will  not  cause  irreparable  damage, 
the  injunction  will  be  denied. 

3.  Other  Remedies.- — In  addition  to  the  equitable  reme- 
dies described,  there  are  quite  a  number  of  others.  A  few 
will  be  mentioned.^  A  "bill  of  discovery"  may  be  brought 
for  the  purpose  of  discovering  facts  within  the  knowledge 
of  an  adverse  party.  A  bill  may  be  brought  for  the  pur- 
pose of  forcing  the  rendering  of  an  "account"  by  a  debtor 
where  a  fiduciary  relationship  exists  or  where  there  are 
mutual  accounts  between  the  parties  requiring  adjustment, 
and  the  matter  is  too  complicated  to  be  handled  by  an 
action  of  law.  Subsidiary  to  the  principal  remedies  are  a 
number  of  incidental  powers  which  the  chancellor  may 
exercise  in  furtherance  of  the  ends  of  equity.  He  may,  for 
instance,  compel  the  "marshaling  of  assets,"  where  the 
claims  of  several  creditors  having  similar  rights  are  involved. 
Again,  he  may  order  the  "subrogation"  or  substitution  of 
rights,  as,  for  instance,  where  a  surety  has  paid  the  debt 
of  another.  If  this  is  done,  the  surety  acquires  such  rights 
as  the  creditor  had  against  the  piincipal  debtor,  and  he  is 
entitled  to  use  any  security  which  the  creditor  holds  for 
the  purpose  of  reimbursing  himself. 

The  direction  and  management  of  a  receivership  of  a 
defaulting  corporation  is,  perhaps,  one  of  the  most  striking 
illustrations  of  the  extraordinary  i)<)\vers  of  a  court  of  e(iuity. 
To  accomplish  all  of  the  many  objects  of  a  receivership 
requires  the  extensive  use  of  most  of  the  powers  which  such 
courts  possess.  In  the  first  place,  when  a  bill  is  presented 
asking  for  the  api)ointment  of  a  receiver,  the  court  must 
*  Eaton,  op.  cil.,  pp.  4G8  and  595. 


COURTS  OF  EQUITY  145 

determine  the  fact  of  insolvency  and  inability  of  the  cor- 
poration to  pay  its  debts.  This  having  been  ascertained, 
the  court  appoints  one  or  more  receivers,  orders  the  filing 
of  appropriate  bonds  as  security  for  the  faithful  performance 
of  their  duties,  and  designates  a  proper  depository  for 
funds.  Subsequently,  the  chancellor  will  be  called  upon  to 
direct  the  collection  of  assets,  authorize  the  bringing  or 
defending  of  suits,  and  order  the  payment  of  salaries  and 
other  current  debts.  He  may  find  it  necessary  to  authorize 
the  raising  of  funds  by  the  issuance  of  receivers'  certificates; 
he  may  have  to  order  the  sale  of  certain  assets,  or  approve 
the  execution  of  a  lease.  The  court  must  see  that  an 
account  is  filed  and  audited,  and  determine  whether  the  cor- 
poration can  continue  without  a  reorganization.  If  a 
reorganization  is  necessary,  many  further  steps  are  required 
before  the  receivership  can  be  concluded.  Finally,  the 
court  must  approve  the  receivers'  accounts  and  discharge 
the  receivers.  It  can  readily  be  seen  that  a  court  of  law 
would  be  helpless  to  deal  effectively  with  such  a  com- 
plicated matter  as  this.  Receiverships  are  perhaps 
more  common  in  the  United  States  courts  than  in  those 
of  the  states.  The  recent  receivership  of  the  Chicago, 
Milwaukee,  and  St.  Paul  Railroad  is  an  excellent 
illustration. 

Compared  with  the  number  of  suits  at  common  law,  the 
number  of  suits  in  equity  is  small,  but  in  the  degree  of 
importance  of  the  average  suit  in  equity,  the  opposite  is 
true.  Great  financial  interests  are  frequently  at  stake  in 
suits  in  equity.     It  is  the  court  of  big  business. 

Maxims  of  Equity. — Pervading  the  administration  of 
equity  in  all  its  branches,  there  is  a  recognition  of  certain 
broad  principles  so  generally  accepted  and  of  such  funda- 
mental character  that  they  have  become  known  as  maxims. 
When  the  court  of  equity  is  appealed  to,  it  will  consider 
whether  the  relief  asked  for  is  in  conformity  with  these 
fundamental  maxims.  If  it  is  not,  the  relief  will  be  refused, 
even  though  equity  recognizes  jurisdiction  over  the  sub- 
ject matter  of  the  dispute.     A  few  of  the  maxims  generally 
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recognized  may  be  mentioned.^  Equity  will  not  suffer  a 
wrong  to  he  without  a  remedy.  This  maxim,  however,  is 
subject  to  the  limitation  that  the  wrong  must  be  one  recog- 
nized by  the  precedents  in  equity  and,  of  course,  to  the 
usual  limitation  that  there  is  no  adequate  remedy  at  law. 
Equity  delights  to  do  justice  and  not  by  halves.  The  signifi- 
cance of  this  maxim  lies  in  its  last  words.  It  means  that  it 
is  the  aim  of  equity  to  have  all  interested  parties  in  court 
and  to  render  a  complete  decree  adjusting  all  rights  and 
protecting  all  parties  against  future  litigation.  Equity 
regards  substance  rather  than  form.  By  force  of  this 
principle,  equity  goes  behind  the  form  of  a  transaction  in 
order  to  give  effect  to  the  intention  of  the  parties,  either  to 
aid  an  act  abortive  at  law  because  formally  defective,  or  to 
impose  a  liability  as  against  an  evasion  by  a  formal  conceal- 
ment of  its  true  character.  Equity  aids  the  vigilant,  not 
those  who  slumber  on  their  rights.  By  virtue  of  this  principle 
equity  refuses  to  enforce  demands  which  the  party  has 
unreasonably  delayed  in  asserting,  particularly  where  the 
rights  of  innocent  third  parties  have  developed  during  the 
period  of  delay.  Inexcusable  delay  in  asserting  a  right  is 
called  "laches."  He  who  seeks  equity  must  do  equity. 
This  means  that  any  person  seeking  the  aid  of  equity  must 
accord,  or  offer  to  accord,  the  other  party  all  the  equitable 
rights  to  which  the  other  is  entitled  in  respect  to  the  sub- 
ject matter.  The  principle  is  that  one  who  has  failed  to 
perform  his  own  obligations  under  a  contract  cannot  compel 
the  other  to  perform.  He  who  comes  into  equity  must 
come  with  clean  hands.  This  means  that  equity  refuses  to 
lend  its  aid  in  any  manner  to  one,  who  has  been  guilty  of 
unlawful  or  inequitable  conduct  with  relation  to  the  matter 
coiif'oining  which  he  seeks  relief. 

Proceedings  in  Equity.  -The  forms  of  procedure  in  equity 
are  quite  different  from  those  at  law.  The  reader  will 
recall  that  in  actions  at  law  the  matters  in  dispute  are 
focused  by  moans  of  j)leadings,  and  an  issue  is  presented  in 
which  the  inquiry  usually  is:  May  the  plaintiff  maintain  his 

'PoMEROY,  op.  cil.,  vol.  1,  p.  674. 
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suit,  and,  if  so,  how  much  should  be  recover  in  money?  In 
equity,  the  court  is  asked  to  pass  on  a  variety  of  issues  and 
to  render  one  or  several  of  a  large  variety  of  equitable 
remedies.^ 

1.  The  Bill. — The  suit  is  instituted  by  the  filing  of  a  bill 
invoking  the  aid  of  the  chancellor,  stating  the  plaintiff's 
or  complainant's  case,  and  praying  for  the  relief  to  which 
the  plaintiff  considers  himself  entitled.  In  general,  it 
may  be  stated  that  the  bill  must  allege  every  fact  necessary 
to  entitle  the  plaintiff  to  relief.  What  is  essential  in  partic- 
ular cases  is  a  question  depending  upon  the  nature  and 
object  of  the  case.  The  rules  of  many  courts  require  bills 
to  be  printed  in  the  form  of  a  paper  book. 

2.  Filing  and  Service. — -The  bill  is  filed  with  the  clerk  of 
the  court,  and  a  copy  is  served  on  the  defendant  in  the  mode 
prescribed  by  statute  or  the  rules  of  the  court.  A  proof 
of  service  must,  of  course,  appear  in  the  records  of  the  case. 

3.  Pleadings  in  Defense,  a.  Demurrers. — The  function 
of  a  demurrer  in  equity  is  similar  to  a  demurrer  in  law. 
Its  purpose  is  to  test  the  sufficiency  of  the  bill  as  a  matter  of 
law  and  to  determine  whether,  upon  the  facts  as  stated,  the 
plaintiff  is  entitled  to  relief  in  equity.  It  would  be  improper 
for  defendant  to  allege  new  facts  in  a  demurrer,  as  the 
facts  stated  by  plaintiff  must  be  assumed  for  the  purpose  of 
the  argument  on  the  demurrer. 

b.  Answers. — The  common  form  of  defense  is  an  answer. 
It  sets  up  every  ground  and  circumstance  on  which  the 
defendant  intends  to  rely  as  a  defense.  The  time  within 
which  an  answer  must  be  filed  is,  of  course,  regulated  by 
statute  or  rule  of  court.  If  there  are  several  defendants, 
each  is  entitled  to  file  an  answer. 

4.  Exceptions  to  Answers. — The  method  of  taking  advan- 
tage of  defects  in  an  answer  is  by  an  exception,  a  proceeding 
which  has  for  its  principal  object  the  determining  of  whether 
the  answer  is  sufficiently  responsive  to  the  bill.  Further 
proceedings  stay  until  the  questions  raised  by  the  exceptions 
are  decided.     If  the  exceptions  are  disallowed  the  answer 

1  See,  generally,  Jones,  "Manual  of  Equity  Pleading  and  Practice." 
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is  to  be  taken  as  sufficient.     If  the  exceptions  are  sustained, 
the  defendant  must  file  an  amended  answer. 

5.  Decrees  pro  Confesso.- — If  the  defendant  fails  to  file  an 
answer,  or  files  one  admitting  the  allegations  of  the  plaintiff, 
the  latter  may  have  a  decree  pro  confesso  entered;  i.e.,  he 
may  have  judgment  by  default. 

6.  Hearings  and  Proof. — -The  case  is  at  issue  generally 
when  a  bill  and  answer  have  been  filed.  Sometimes  the 
plaintiff  must  file  a  reply  to  the  defendant's  answer.  This 
is  called  a  "replication."  The  next  step  is  the  taking  of 
proof. 

The  practice  regarding  the  proof  of  facts  in  equity  cases 
differs  much  in  different  states.  The  common  methods  are 
(1)  depositions,  (2)  reference  to  special  examiners,  (3) 
hearings  before  the  court  itself,  and  (4)  jury  trials.  In  any 
case  the  object  is  the  same,  i.e.,  to  determine  the  facts  put 
in  issue  by  the  pleadings. 

The  most  noteworthy  thing  about  equity  trials  is  that 
they  are  generally  conducted  by  a  judge  without  a  jury. 
The  explanation  for  this  difference  from  trial  at  law  is  in 
part  historical,  and  in  part  explained  by  the  nature  of  the 
proceeding.  It  will  be  remembered  that  the  early  suitors 
in  equity  appealed  to  the  chancellor  in  person  and  rested 
their  right  to  relief  upon  his  conscience.  The  granting  of 
relief  was  a  matter  which  depended  largely  upon  his  dis- 
cretion. Another  reason  is  that,  trials  in  equity  are  fre- 
quently quite  complicated  and  involve  many  different  issues, 
and  are,  therefore,  unsuitable  for  submission  to  an  untrained 
jury.  It  is  almost  universally  held  that  the  constitutional 
provisions  guaranteeing  a  trial  by  jury  do  not  apply  to 
proceedings  in  e(iuity.  The  chancellor,  therefore,  has 
power  to  decide  (juestions  of  fact  as  well  as  questions  of 
law.  In  passing  on  questions  of  fact  he  sits  virtually  as  a 
jury.  The  rules  of  evidence  applicable  to  suits  at  law  are 
gonorally  ap|)li('al)lo,  l)ut  the  proceedings  are  more  direct 
uiid  arc  coiuhictcd  with  more  dispatch.  Fro(iucntly  no 
oral  Icslimouy  is  introduced,  the  matter  being  argued 
to  a  conclusion  upon  the  allegations  set  up  in  the  bill  and 
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answer,  or  in  the  bill,  answer,  and  replication.  This 
occurs  where  there  is  no  serious  dispute  about  the  facts. 
If  proof  is  necessary,  it  is  frequently  brief,  inasmuch  as  the 
person  to  be  informed  has  a  trained  mind  and  can  quickly 
reach  the  point.  At  the  conclusion  of  the  proof,  counsel 
are  permitted  to  present  oral  or  written  arguments.  Here 
again,  time  is  saved,  as  the  intelligence  of  the  chancellor 
renders  lengthy  addresses  out  of  place. 

Depositions  are  sometimes  convenient  means  of  inform- 
ing the  chancellor  concerning  the  facts.  They  are  obtained 
in  a  manner  similar  to  that  described  in  connection  with 
suits  at  law.  They  may  be  by  written  interrogatories  or 
by  oral  examination  by  counsel. 

Reference  to  examiners  or  masters  is  another  method 
sometimes  followed.  This  is  a  convenient  method  where 
the  facts  are  complicated  or  where  several  hearings  are 
necessary.  The  procedure  is  for  the  chancellor  to  refer  the 
case  to  a  member  of  the  bar  to  find  the  facts  and  make  a 
report  thereon.  The  master  conducts  hearings  and  makes 
a  report  of  the  matter,  including  in  the  report  the  testimony 
taken  and  his  findings  on  the  law  and  the  facts.  The  chan- 
cellor makes  the  report  the  basis  for  his  decree,  but  he  is 
not  bound  to  accept  the  findings  of  the  master. 

While  it  is  true  that  the  jury  is  no  part  of  the  chancery 
system,  and  that  generally  the  litigants  have  no  right  to  a 
jury  trial,  yet  the  court  of  equity  has  power  to  submit 
questions  of  fact  to  a  jury,  if  it  sees  fit  to  do  so.  It  is  a 
matter  which  rests  on  its  discretion.  When  a  jury  trial  is 
desired,  appropriate  issues  are  made  up  under  the  direction 
of  the  chancellor.  These  issues  are  referred  to  the  law 
courts  for  trial,  and  the  findings  of  fact  are  returned  to  the 
chancellor  to  assist  him  in  finally  deciding  the  case.  The 
verdict  of  the  jury  is  advisory  only.  The  chancellor  is 
not  bound  by  the  verdict.  The  trial  is  only  to  satisfy  the 
conscience  of  the  court  as  to  the  facts  in  regard  to  which  the 
parties  differ,  and  a  finding  not  satisfying  the  conscience 
cannot  properly  be  adopted.  In  some  states,  however,  the 
right  to  a  jury  trial  in  chancery  cases  is  given  by  statute. 


150  AMERICAN  COURTS 

Where  this  is  so,  the  chancellor  is  bound  to  submit  issues  of 
fact  to  a  jury;  he  is  bound  by  their  finding  and  cannot  set  it 
aside  except  for  reasons  which  would  justify  a  judge  of  a 
law  court  in  setting  aside  a  verdict  in  a  common  law  action, 
as,  for  instance,  where  the  verdict  was  contrary  to  the 
evidence. 

7.  Decrees. — A  decree  is  the  judgment  or  sentence  of  a 
court  of  equity.  It  is  pronounced  after  the  hearing  of 
the  issues  and  determines  the  rights  of  the  parties  to  the 
suit.  A  decree  is  final  when  it  decides  and  disposes  of  the 
merits  of  the  whole  case,  reserving  no  further  questions  for 
the  future  judgment  of  the  court.  It  is  interlocutory 
when  it  reserves  any  question  for  future  judicial  considera- 
tion. Thus,  a  decree  dismissing  a  bill,  or  a  decree  ordering 
the  specific  performance  of  a  contract  would  be  final. 
On  the  other  hand,  a  decree  ordering  the  delivery  of  prop- 
erty to  a  receiver  or  a  decree  granting  a  temporary  injunc- 
tion would  be  interlocutory. 

A  decree  in  equity  is  generally  of  much  more  efficacy 
than  is  a  judgment  in  law.  Since  the  abolition  of  imprison- 
ment for  debt,  the  judgment-proof  debtor  can  snap  his 
fingers  at  the  law  courts.  In  equity,  however,  when  the 
chancellor  orders  a  person  to  execute  a  deed,  perform  a 
contract,  account  for  trust  funds,  cancel  a  mortgage,  or 
any  of  the  various  things  it  may  order,  the  person  so  ordered 
must  comply  or  be  subject  to  fine  or  imprisonment.  Equity 
acts  "in  personam;"  it  directs  its  order  to  the  defendant 
personally.  Disobedience  to  the  order  is  contempt  of 
court.  All  the  machinery  of  the  government,  including 
the  army,  may  be  used  to  enforce  a  decree. 
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CHAPTER  XI 
PROBATE  COURTS 

In  ancient  times  the  supervision  and  disposition  of  the 
estates  of  decedents  was  entrusted  to  the  ecclesiastical 
courts.  Whether  this  was  because  the  clergy  were  thought 
to  be  the  earthly  representatives  of  the  late  departed,  or 
because  they  were  deemed  best  fitted  to  maintain  peace 
among  the  eager  heirs,  does  not  appear.  In  later  times, 
courts  of  chancery  took  over  much  of  the  jurisdiction 
of  the  ecclesiastical  courts,  and  at  the  present  day  in  some 
of  the  states,  courts  of  equity  exercise  the  functions  men- 
tioned. The  procedure,  in  whatever  courts  these  matters 
are  handled,  is  equitable  in  its  nature,  and  the  courts 
themselves,  although  they  are  created  by  statute  law, 
are  essentially  courts  of  equity.  The  most  common  name 
used  to  designate  this  type  of  tribunal  is  that  of  "probate 
court."  In  a  few  states  the  term  ''orphans'  court "  is  used, 
and  in  others  the  title  is  "surrogate  court. "^  In  some 
jurisdictions  no  separate  courts  are  maintained,  and  the 
functions  peculiar  to  such  courts  are  exercised  by  the 
county  courts  of  original  jurisdiction  which  hold  separate 
sessions  for  conducting  probate  business. 

Jurisdiction. — The  functions  of  probate  courts  are  very 
much  the  same  in  every  state.  The  objects  to  which  they 
devote  their  attention  have  to  do  with  the  supervision 
and  disposition  of  the  estates  of  decedents,  of  trusts  created 
by  will,  and  of  the  estates  of  orphan  children.  Accordingly, 
it  is  a  part  of  their  duties  to  admit  wills  to  probate  and 
grant  letters  testamentary  to  executors;  to  grant  letters  of 
administration  to  representatives  of  persons  who  die 
without  leaving  wills;  to  receive  inventories  and  accounts  of 
executors,    administrators,    trustees,    and    guardians;    to 

^  See  appendix  A. 
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order  the  payment  of  debts;  to  direct  the  making  of  distri- 
bution to  heirs;  and  to  perform  many  other  functions 
incidental  to  these  general  objects. 

The  probate  court  performs  duties  which  are  in  large 
part  administrative,  and  in  this  they  resemble  a  court  of 
equity  handling  a  receivership,  or  a  United  States  district 
court  functioning  as  a  court  of  bankruptcy.  The  probate 
court  does  not  act  in  an  advisory  capacity  to  executors  or 
other  fiduciary  officers,  but  decides  only  questions  upon 
which  there  is  a  contest.  Accordingly,  the  responsibility 
for  administering  estates  rests  upon  the  representatives 
of  the  deceased  and  their  lawyers  until  such  time  as  the 
court  may  decide  questions  in  dispute  and  make  final  orders 
distributing  the  estate  and  discharging  the  representatives. 

Procedure.  1.  Granting  of  Letters. — When  a  person  dies, 
the  first  thought  of  the  bereaved  family  doubtless  is  one  of 
sorrow.  Logically,  the  next  should  be  concerning  the 
proper  disposition  of  the  remains,  and  suitable  services  for 
the  burial.  Whoever  undertakes  to  arrange  these  matters 
is  sure  of  reimbursement  for  the  expense  incurred,  provided 
the  arrangements  are  commensurate  with  the  station  in 
life  of  the  deceased. 

When  these  final  acts  have  been  performed,  or  perhaps 
even  before,  the  question  arises  whether  the  late  grand- 
father, uncle,  or  cousin  left  any  property  to  comfort  his 
grieving  relatives.  This  suggests  the  possibility  of  a  will. 
Cautious  inciuiries  are  made,  and  it  develops  that  he  did. 
Now  the  question  is,  Where  is  the  will?  Eventually  it  is 
learned  that  a  devoted  daughter  has  it  carefully  put  away 
in  a  bureau  drawer.  It  would  have  been  wiser  if  the 
deceased  had  phiced  it  in  a  safe  do])()sit  box.  Had  ho  done 
so,  arrangements  could  he  made  for  obtaining  it  for  the 
purposes  of  i^robato.  liut  if  it  is  found,  tho  iin|)ortant 
thing  is  accomplished. 

It  is  now  time  to  secure  the  services  of  a  lawyer.  Henry 
Baxter,  Esquire,  is  suggested  but  rejected  because  he  once 
brought  a  suit  against  Cousin  .John.  Aunt  IVIary  suggests 
Cornelius  Cooi)er  and,  after  nmch  discussion,  it  is  decided 
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that  he  is  worthy  and  not  reputed  to  be  exorbitant  in  his 
charges.  Accordingly,  Mr.  Cooper  is  called  in.  He 
reads  the  will,  and  suggests  that  it  be  probated  promptly. 
An  engagement  is  arranged  for  the  lawyer  and  executors  to 
meet  and  proceed  to  the  probate  court,  office  of  the  register 
of  wills,  or  surrogate,  as  the  case  may  be. 

At  one  time  it  was  a  general  custom  to  have  a  formal  read- 
ing of  the  will.  The  next  of  kin  were  called  together  and 
the  lawyer  solemnly  proceeded  to  inform  them  of  its  con- 
tents. Oftentimes  the  situations  produced  were  quite 
dramatic.  A  sentence  or  a  phrase  might  mean  to  some  of 
the  listeners  the  difference  between  wealth  or  poverty. 
Nowadays  a  better  method  is  considered  to  consist  in 
the  sending  of  copies  of  the  will  to  those  who  may  have  an 
interest  in  the  matter.     Family  "scenes"  are  thus  avoided. 

If  the  deceased  left  no  will,  the  management  of  the  estate 
is  entrusted  to  some  near  relative,  a  husband,  wife,  son, 
daughter  perhaps,  or  to  two  or  more  of  them.  As  a  general 
rule,  male  relatives  are  given  preference  over  females  in 
appointments  by  the  probate  court.  The  object  always  is 
to  secure  the  services  of  someone  who  is  competent  and 
who,  also,  has  an  interest  in  settling  the  estate  promptly. 
Where  a  person  is  designated  as  representative  in  a 
will,  he  is  called  an  executor.  He  obtains  evidence  of 
his  authority  to  act  in  the  form  of  "letters  testamen- 
tary." Where  the  representative  is  appointed  by  the 
court,  he  is  known  as  an  administrator,  and  his  authority 
is  contained  in  "letters  of  administration."  The  designa- 
tion given  to  a  woman  representative  is  that  of  executrix 
or  administratrix. 

The  procedure  for  obtaining  the  grant  of  letters  from  the 
court  is  usually  simple.  If  there  is  a  will,  the  executor  and 
his  attorney  go  to  the  probate  office  and  make  out  a  petition 
setting  forth  certain  relevant  facts  concerning  the  deceased, 
his  place  of  residence,  the  time  and  circumstances  of  his 
death,  the  fact  that  he  left  a  will  appointing  the  petitioner 
as  executor,  etc.  The  petition  is  signed  and  sworn  to, 
and  given  to  the  clerk  with  the  original  of  the  will.     The 
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witnesses  who  subscribed  to  the  will  must  generally  be 
present  for  the  purpose  of  identifying  the  signatures. 
This  they  do  in  the  form  of  affidavits.  If  the  witnesses 
live  at  some  distant  point  or  are  otherwise  not  available, 
proof  of  their  signatures  by  others  is  permitted. 

If  there  is  doubt  concerning  the  authenticity  of  the  will, 
the  objecting  parties  file  a  formal  notice  called  a  ''caveat/'^ 
to  advise  the  probate  officer  not  to  admit  the  will  to  probate. 
When  this  is  done,  a  judicial  hearing  is  held;  the  contestants 
offer  evidence  for  and  against  the  validity  of  the  will,  and 
the  probate  officer  decides  the  matter.  From  his  decision 
there  usually  is  a  right  of  appeal  to  the  probate  court, 
and  in  some  states  a  jury  trial  may  be  demanded.  Grounds 
upon  which  wills  may  be  contested  include  such  matters 
as  forgery,  insanity  of  testator,  and  execution  under  cir- 
cumstances of  duress  or  undue  influence. 

It  sometimes  happens  that  a  person  named  as  executor 
dies  before  the  testator.  In  such  a  case  it  is  necessary  for 
the  probate  officer  to  appoint  an  administrator  to  execute  the 
provisions  of  the  will.  The  person  so  appointed  is  known  as 
an  "administrator  c.  t.  a." — "cum  testamento  annexo" — 
i.e.  with  the  will  attached.  Occasionally  it  happens  that  a 
person  who  qualifies  as  an  executor  dies  before  completing 
the  winding  up  of  the  estate.  Under  these  circumstances  an 
"administrator  d.  b.  n.,  c.  t.  a."  is  appointed.  The  first 
three  letters  stand  for  "de  bonis  non"  (administratis), 
meaning  "of  the  goods  not  administered."  In  other  words, 
he  executes  the  provisions  of  the  will  with  respect  to  matters 
not  yet  administered. 

When  a  person  dies  without  leaving  a  will,  which,  inci- 
dentally, he  should  not  do,  the  process  of  obtaining  letters 
of  administration  is  slightly  more  troublesome.  There 
may  be  a  dispute  as  to  who  should  serve  as  administrator. 
Where  this  occurs,  the  matter  is  referred  to  the  probate 
officer,  and  his  decision  is  generally  final.  The  first  step 
is  the  preparation  of  a  petition  similar  to  that  outlined  for 
letters  testamentary.     In  addition,  it  is  necessary  to  set 

•  Latin,  let  him  beware. 
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forth  the  estimated  amount  of  the  personal  estate  left  by 
the  deceased.  This  is  to  enable  the  probate  officer  to  fix 
the  amount  of  the  administrator's  bond.  The  bond,  signed 
by  the  administrator  and  one  or  more  sureties,  is  required 
to  guarantee  the  faithful  performance  of  the  duties  of  the 
office.  Usually  the  amount  fixed  is  well  in  excess  of  the 
estimated  value  of  the  personalty.  A  resident  executor  is 
not  usually  required  to  give  bond,  the  theory  being  that, 
inasmuch  as  the  testator  reposed  confidence  in  him,  the 
court  is  justified  in  doing  likewise.  Many  people  believe 
it  desirable  to  appoint  trust  companies  as  executors  and 
trustees.  Corporations  do  not  die,  and  are  financially 
responsible  if  anything  goes  wrong.  Sometimes  a  state- 
ment of  the  real  property  owned  is  required  in  the  petition. 
This  is  merely  for  the  information  of  the  court  and  inter- 
ested parties,  since  real  property  is  not  usually  adminis- 
tered by  the  personal  representatives.  Title  to  such 
property  passes  at  once  to  the  heirs.  It  may,  however,  be 
brought  under  the  control  of  the  court  for  the  purpose  of 
sale  for  payment  of  debts  where  the  personal  estate  is 
insufficient  for  such  purposes. 

If  the  petition  of  the  executor  or  administrator  is  in 
satisfactory  shape  and  there  is  no  contest,  the  probate 
officer  issues  the  appropriate  letters.  In  addition  to  the 
formal  letters,  the  appointed  officer  obtains  several  brief 
documents  called  ''short  certificates."  These  show  his 
authority  and  are  for  the  purpose  of  fifing  with  banks,  to 
get  possession  of  securities  or  bank  accounts;  or  with  cor- 
porations to  secure  the  transfer  of  stock,  or  for  other 
similar  purposes.  When  supplied  with  these  evidences  of 
authority,  the  executor  is  prepared  to  undertake  the  work 
of  administering  the  estate. 

2.  Advertisement  of  Letters. — The  law  usually  requires 
that  an  executor  or  administrator  advertise  the  granting 
of  the  letters  in  the  local  legal  periodical,  and  in  one  or 
more  of  the  daily  newspapers.  The  purpose  is  to  advise 
all  debtors  to  pay  their  debts  to  the  estate,  and  to  notify 
creditors  that  they  may  present  their  claims.     The  latter 
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class   is   the   one   more  likely   to   read  and  observe  the 
exhortation. 

3.  Inventory  and  Appraisement. — One  of  the  first  duties 
of  a  personal  representative  is  the  preparation  of  an 
inventory  and  appraisement  of  the  assets  of  the  estate. 
Each  item  of  property  is  required  to  be  carefully  set  forth, 
together  with  a  statement  of  its  value.  The  valuation  is 
fixed  by  impartial  and  disinterested  appraisers  nominated 
by  the  executor  or  administrator  and  appointed  by  the 
court.  The  purpose  of  the  inventory  is  to  supply  informa- 
tion to  heirs  and  creditors  and  to  furnish  a  basis  for  the 
final  accounting  of  the  estate. 

4.  Administration  of  Estate. — This  is  not  an  appropriate 
place  to  discuss  the  numerous  powers  and  duties  of  execu- 
tors and  administrators.  Inasmuch  as  it  is  sometimes 
necessary  for  them  to  do,  in  behalf  of  the  deceased,  almost 
any  act  which  the  latter  might  have  done  in  his  lifetime, 
it  results  that  their  authority  may  be  very  broad.  It  may 
be,  for  instance,  that  they  will  have  to  operate  a  business 
until  such  time  as  it  can  be  sold  to  advantage.  Usually, 
however,  the  function  of  the  representative  is  to  collect 
the  assets,  render  an  account  to  the  court,  and  distribute 
the  estate  in  accordance  with  the  provisions  of  the  will,  or 
according  to  the  provisions  of  the  intestate  laws.  Some- 
times it  is  necessary  for  him  to  bring  suits  to  recover  assets, 
and  at  other  times  to  defend  actions  brought  against  the 
estate.  He  must  take  all  necessary  measures  to  safeguard 
the  property  and  to  preserve  it  until  the  time  of  distribu- 
tion. Whatever  acts  he  performs  in  good  faith  and  without 
negligence  in  accomplishing  these  main  objects  will  be 
approved  by  the  court,  and  he  will  be  entitled  to  have 
reiinbursoment  for  expenses  incurred  and  c()mpensatit)n  for 
labor  performed.  In  practice,  the  attorney  for  the  estate 
assumes  most  of  the  responsiliility  for  determining  what 
steps  shall  be  taken  and,  accordingly,  the  rei)resentative  is 
apt  to  have  an  easy  time  of  it.  If  he  lets  the  lawyer  do  all 
the  work,  however,  he  nmst  be  content  to  let  him  have  most 
of  the  compensation. 
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5.  The  Account. — If  there  is  one  thing  above  all  others 
that  the  manager  of  an  estate  must  do,  it  is  render  a  com- 
plete and  accurate  account  of  his  trusteeship  to  the  court 
and  to  all  and  sundry  who  expect  to  participate  in  the 
final  rites.  Woe  to  the  executor  who  cannot  tell  what 
became  of  the  assets.  If  he  only  hears  the  court  talk  of 
a  "devastavit,"  he  is  lucky.  This  merely  means  that  he 
has  wasted  the  assets  and  will  be  required  to  make  them 
good.  The  lawyer  for  the  residuary  legatee,  however, 
may  prefer  to  call  it  an  embezzlement,  in  which  case  there 
is  likely  to  be  trouble. 

The  account  includes  a  systematic  statement  of  every 
penny  which  the  executor  or  administrator  has  received 
and  of  all  moneys  which  he  has  disbursed.  Usually  it 
begins  with  an  item  stating  that  the  executor  charges  him- 
self with  the  amount  of  the  inventory  previously  filed  with 
the  court.  Then  appear  the  various  debits  of  sums  received 
during  the  course  of  the  administration.  A  total  is  struck 
and  this  total  constitutes  the  value  of  the  assets  which  have 
to  be  accounted  for.  Next  appear  the  credits.  Whatever 
expenses  he  may  have  incurred  in  the  prudent  manage- 
ment of  the  estate,  he  may  have  credit  for.  The  heirs, 
and  sometimes  the  creditors,  examine  the  credits  with 
almost  as  much  interest  as  they  do  the  debits.  Finally, 
the  total  credits  are  subtracted  from  the  total  debits, 
and  the  result  is  the  amount  to  be  distributed.  The 
account  is  filed  with  the  court,  and  usually  the  fact  of  filing 
has  to  be  advertised  for  the  purpose  of  advising  interested 
parties  that  distribution  is  about  to  take  place.  Creditors 
who  have  not  been  paid  are  notified  of  the  time  and  place 
of  the  audit,  in  order  that  they  may  appear  and  prove  their 
claims. 

The  law  requires  that  accounts  be  filed  within  a  certain 
time  after  the  granting  of  letters.  The  period  is  usually 
six  months  or  a  year.  It  sometimes  happens  that  a  repre- 
sentative refuses  or  fails  to  file  an  account,  although  the 
time  for  doing  so  has  arrived.  Under  these  circumstances, 
an  interested  party  may  file  a  "citation,"  or  notice,  requir- 
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ing  him  to  show  cause  why  he  should  not  state  and  file  the 
account.  Usually  he  is  unable  to  give  any  good  reason, 
so  he  does  what  is  required.  If  not,  the  court  makes  an  order 
compelling  him  to  do  so. 

6.  The  Audit.- — ^The  audit  is,  perhaps,  the  most  significant 
stage  in  the  administration  of  the  estate  of  a  decedent. 
It  is  the  occasion  when  the  executor  or  administrator 
appears  before  the  probate  court  and  submits  his  account 
for  examination  and  approval.  It  is  the  time  for  creditors, 
whose  claims  have  not  been  admitted,  to  appear  and  prove 
them.  It  is  the  time  for  creditors  and  heirs  to  register 
objections  to  items  contained  in  the  account.  It  is  the  time 
for  heirs  to  raise  questions  concerning  the  interpretation 
of  the  will  or  the  basis  of  distribution  under  the  intestate 
laws.  The  persons  certain  or  likely  to  be  present  at  an 
audit  include  the  judge,  the  executor  or  administrator  and 
his  attorney,  the  principal  heirs,  some  of  whom  may  be 
represented  by  counsel,  creditors  with  contested  claims 
and  their  attorneys,  and  perhaps  representatives  of  tax 
collectors  to  see  that  the  various  city,  county,  state,  or 
federal  taxes  are  duly  paid. 

In  the  majority  of  cases  the  audit  of  an  account  is  a 
more  or  less  perfunctory  affair.  If  the  estate  is  solvent 
and  the  accountant  has  conducted  his  stewardship  in  a 
diligent  and  careful  manner,  has  paid  or  agreed  to  pay 
all  debts,  and  has  charged  reasonable  fees  and  commis- 
sions for  himself  and  his  lawyer,  the  account  is  likely  to  be 
"uncontested,"  and  the  approval  of  the  court  follows  as 
a  matter  of  course.  Probate  courts  encourage  the  amicable 
settlement  of  estates,  and  oftentimes  it  is  possible  to  wind  up 
all  matters  and  distribute  the  estate  by  an  agreement 
of  the  various  parties  in  interest.  It  is  even  possible 
in  some  cases  to  dispense  with  the  formal  fiUng  and  auditing 
of  the  accoiuil.  An  opportunity  of  this  kind  iniglit  occur 
whore  tliore  arc  no  contostod  claims  and  the  wliolo  estate 
is  to  descend  to  the  executor  liiniself. 

The  contested  estate  frequently  presents  many  difficul- 
ties and,  if  it   is  an  insolvent  one,  the  matter  must   be 
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handled  with  great  care.  Certain  creditors  are  entitled 
to  priority  in  payment,  and  all  are  entitled  to  have  an  oppor- 
tunity to  prove  their  claims.  Any  interested  party — the 
accountant,  a  creditor,  or  an  heir — is  entitled  to  be  heard 
in  opposition  to  the  allowance  of  the  claims  of  others.  It  is 
the  auditing  judge's  function  to  handle  the  situation  in 
such  a  way  that  everyone  is  given  his  day  in  court. 

When  the  case  is  called  for  audit,  the  attorney  for  the 
executor  or  administrator  hands  to  the  auditing  judge  the 
following  papers:  (1)  a  copy  of  the  letters  testamentary  or 
letters  of  administration;  (2)  a  certified  copy  of  the  will, 
if  any ;  (3)  proof  of  the  advertising  of  the  granting  of  letters ; 
(4)  a  copy  of  the  inventory;  (5)  a  copy  of  the  account; 
and  (6)  a  petition  for  distribution.  The  judge  now  has 
before  him  in  concise  form  all  the  information  which  he 
will  require  to  adjudicate  the  estate,  provided  there  is 
to  be  no  litigation.  If  there  are  no  disputed  claims, 
and  no  disagreements  among  the  heirs  regarding  the 
interpretation  of  the  will,  the  above  papers  are  handed  to 
the  judge  and  he  is  informed  that  there  is  "no  contest." 
Matters  are  then  left  in  the  hands  of  the  judge.  Subse- 
quently he  files  his  adjudication  ordering  the  distribution 
of  the  estate. 

If  there  is  a  contest  concerning  the  claim  of  a  creditor, 
the  auditing  judge  hears  the  testimony  of  the  claimant, 
the  executor,  and  such  other  witnesses  as  have  knowledge 
of  the  transaction.  The  executor  may  claim  that  the 
doctor's  or  undertaker's  bill  is  excessive,  or  that  a  claim  of 
a  merchant  for  goods  sold  and  delivered  is  not  a  valid  one. 
Sometimes  there  is  a  claim  of  a  relative  or  friend  for  personal 
services  rendered  to  the  deceased  during  his  lifetime.  It 
may  be  that  the  contract  between  them  was  an  oral  one 
made  when  no  witnesses  were  present  and  concerning  which 
there  is  no  other  reliable  evidence.  Such  a  claimant  is 
unfortunate  in  that  he  is  not  generally  considered  competent 
to  testify  to  conversations  which  he  had  with  the  deceased, 
the  theory  being  that,  since  the  latter  now  has  no  oppor- 
tunity to  reply,   the  claimant  ought  not  to  be  heard  on 
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the  other  side.  Sometimes  this  rule  of  law  defeats  a  just 
claim,  but  more  often  it  prevents  the  proof  of  a  claim  which 
never  had  any  real  contractual  basis.  Oftentimes  the 
commissions  of  the  executor  and  the  fees  of  his  attorney 
are  the  subject  of  a  contest.  When  such  questions  are 
raised,  the  burden  is  on  these  officers  to  show  that  the 
charges  are  justified  by  the  time  and  labor  expended  in 
looking  after  the  affairs  of  the  estate.  If  the  parties  can- 
not come  to  an  agreement  on  the  subject,  the  court  fixes 
the  compensation  with  due  regard  to  the  size  of  the  estate 
and  whether  it  is  solvent  or  insolvent.  Whoever  makes 
a  claim  at  the  audit  has  the  burden  of  proving  his  case,  and 
he  does  so  after  the  manner  of  proof  common  to  all  courts. 
Usually  the  matter  is  decided  by  the  auditing  judge,  but 
occasionally  it  is  referred  to  a  master  or  referee,  and  some- 
times a  jury  trial  is  allowed.  In  the  latter  instance  an 
issue  is  framed  between  the  parties  and  submitted  to  the 
trial  court  of  the  county  for  trial  before  a  jury. 

If  an  estate  is  insolvent,  the  court  will  frequently  appoint 
auditors  to  ascertain  the  claims  and  to  determine  the  pro 
rata  share  each  claimant  is  to  receive.  When  an  auditor 
is  appointed,  all  claims  are  filed  with  him,  and  he  hears 
evidence  to  ascertain  the  validity  of  contested  or  doubtful 
ones.  Finally  he  files  a  report  with  the  court  making  recom- 
mendations as  to  the  final  disposition  of  the  estate.  If  the 
report  is  approved,  distribution  is  made  according  to  the 
priorities  allowed  by  law  to  certain  classes  of  creditors  and 
pro  rata  to  the  general  creditors.  The  lawyer,  the  doctor, 
the  undertaker,  the  nurse,  and  the  tax  collector  are  pretty 
sure  to  get  their  money,  but  the  plumber,  grocer,  and  roofer 
are  not  so  sure  of  it. 

Sometimes  there  is  a  contest  among  tlie  heirs  concerning 
the  interpretation  of  the  will  or  concerning  the  distributive 
share  which  should  be  allowed  to  each  under  the  intestate 
laws.  When  sucli  disputes  arise,  the  auditing  judge  has 
each  side  j)reseiit  briefs  and  lie  hears  oral  arguments  on 
the  matter  to  be  determined.  It  freciuently  happens  that 
a  will  is  drawn  in  such  an  indefinite  and  ambiguous  manner 
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that  doubts  are  created  concerning  the  real  intentions  of 
the  testator.  The  purpose  of  the  court  in  construing  a  will 
is  to  determine  the  true  intention  of  the  testator  so  that  his 
estate  may  be  disposed  of  according  to  his  desires.  Ques- 
tions of  interpretation  are  frequently  very  difficult  and 
they  are  decided  by  the  court  only  after  careful  considera- 
tion. Sometimes  the  construction  of  a  word  or  phrase  may 
mean  affluence  or  poverty  to  one  of  the  expectant  relatives. 

7.  The  Adjudication. — When  the  auditing  judge  has 
heard  the  testimony  offered  in  behalf  of  the  various  claim- 
ants and  has  heard  the  arguments  of  counsel  concerning 
such  legal  questions  as  may  be  involved  in  the  estate,  he  is 
prepared  to  make  his  adjudication.  The  adjudication  is 
the  opinion  of  the  court,  deciding  questions  in  dispute  and 
awarding  the  estate  to  the  parties  legally  entitled  to  partic- 
ipate. In  it  the  judge  sets  forth  the  amount  each  creditor 
is  to  receive  and  the  proportions  which  are  to  be  distributed 
to  the  various  heirs.  The  adjudication  is  filed  with  the 
clerk  of  the  court  and  copies  are  available  to  the  parties  in 
interest.  If  no  exceptions  are  filed,  the  adjudication 
becomes  the  basis  upon  which  the  executor  or  administra- 
tor makes  the  final  distribution  of  the  estate. 

8.  Exceptions  and  Appeals. — It  often  happens  that  some 
interested  party  believes  that  the  auditing  judge  has  made 
an  error  in  one  or  more  of  his  awards.  Under  these  cir- 
cumstances it  is  the  privilege  of  such  party  to  ''file  an  excep- 
tion" to  the  adjudication.  The  exception  must  be  filed 
within  a  certain  stipulated  time,  usually  five  or  ten  days 
after  the  adjudication.  When  exceptions  are  filed,  the 
question  in  dispute  is  heard  by  the  court  en  banc.  This 
means  all  of  the  judges  of  the  probate  court.  The  court 
en  banc  is  in  the  nature  of  an  appellate  court  and  considers 
only  questions  of  law.  The  testimony  taken  before  the 
auditing  judge  provides  the  basis  for  its  action.  Briefs 
are  submitted  by  the  attorneys  and  the  legal  questions  are 
argued  after  the  manner  of  procedure  in  appellate  courts. 
After  considering  the  controverted  questions,  the  court 
files  an  opinion,  either  sustaining  or  overruling  the  action 
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taken   by   the   auditing   judge.     This   becomes   the   final 
decision  of  the  probate  court. 

If  one  of  the  parties  feels  aggrieved  at  the  action  of  the 
court,  he  is  generally  entitled  to  appeal  to  a  higher  court. 
This  is  ordinarily  the  supreme  court  of  the  state.  The 
procedure  on  appeal  is  similar  to  that  which  obtains  in  the 
other  civil  courts.  Exceptions  are  taken  to  the  findings  of 
the  probate  court,  or  its  rulings  are  made  the  subject  of 
assignments  of  error,  and  the  higher  court  is  asked  to  correct 
the  errors.  When  the  court  of  appeals  renders  its  decision, 
the  probate  court  proceeds  to  wind  up  the  administration 
of  the  estate  in  accordance  with  the  opinion  of  the  appellate 
court. 

9.  Distrihution. — If  there  has  been  no  contest,  or  when 
the  disputed  matters  have  been  finally  determined  by 
agreement  or  by  appeal  to  the  higher  courts,  the  attorney 
for  the  accountant  prepares  a  "schedule  of  distribution." 
This  schedule  is  prepared  in  conformity  with  the  awards 
made  in  the  adjudication  and  sets  forth  what  each  person 
is  to  receive,  either  in  cash,  securities,  or  other  property. 
The  schedule  is  presented  to  the  judge  who  audited  the 
account  and,  if  found  to  be  in  proper  form,  it  is  approved 
and  filed  with  the  clerk  of  the  court.  Thereafter  the  execu- 
tor or  administrator  proceeds  to  make  distribution  of  the 
estate.  He  usually  gives  a  copy  of  the  approved  schedule 
to  each  of  the  interested  parties,  and  at  the  same  time  hands 
over  to  him  his  distributive  share.  A  careful  executor 
will  see  that  he  is  given  proper  receipts  for  disbursements, 
usually  in  the  form  of  authority  to  him  to  mark  the  award 
"satisfied"  on  the  court  records. 

After  distribution  has  been  made,  the  executor  or 
administrator  may  file  a  petition  with  the  court  asking  to 
be  discharged.  The  petition  sets  forth  that  he  has  dis- 
tributed all  of  the  assets  and  has  performed  all  of  the  duties 
pertaining  to  his  office.  If  everything  appears  regular, 
the  discharge  follows  as  a  matter  of  course.  The  advantage 
of  obtaining  the  discharge  is  that  it  relieves  the  officer  of  all 
further  duties  and,  in  the  case  of  an  administrator,  author- 
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izes  the  cancellation  of  the  surety  bond.  There  is  also  a 
disadvantage.  If  it  should  develop,  and  it  often  does, 
that  there  is  some  remaining  matter  to  be  attended  to, 
there  is  no  one  with  authority  to  act  for  the  estate.  New 
letters  have  to  be  obtained.  For  this  reason,  judges  often 
urge  executors  to  delay  asking  for  their  discharge  until 
it  is  certain  that  no  new  matters  will  arise. 

Trust  Estates. — The  testator  often  does  not,  under  the 
terms  of  his  will,  make  an  immediate  disposition  of  his  prop- 
erty. Instead,  he  may  devise  or  bequeath  it  in  trust  for 
the  benefit  of  his  heirs  during  their  lives  or  until  they  attain 
a  certain  age,  or  he  may  leave  it  in  trust  for  the  benefit  of 
some  charity  in  which  he  has  an  interest.  When  he  wishes 
to  create  a  trust,  he  appoints  a  trustee  in  his  will.  It  is 
usually  the  executor  whom  he  appoints,  and  the  latter  then 
acts  in  the  dual  capacity  of  executor  and  trustee.  Often- 
times a  trust  company  is  designated.  The  trustee  takes 
over  the  trust  funds  and  pays  the  income  derived  therefrom 
to  the  beneficiaries  in  accordance  with,  the  provisions  of 
the  trust.  He  must  keep  a  concise  and  accurate  account 
of  all  moneys  received  and  disbursed,  and  must  file  accounts 
from  time  to  time  with  the  probate  court,  after  the  manner 
of  executors.  Sometimes  a  trustee  possesses  broad  powers 
by  virtue  of  the  terms  of  the  trust,  but  usually  his  authority 
to  act  is  limited  and  is  subject  to  the  control  of  the  probate 
court. 

Guardians. — Under  the  laws  of  most  jurisdictions,  the 
orphans'  or  probate  court  has  authority  to  appoint  guard- 
ians for  minor  children.  This  right  is  regulated  by 
statute.  The  necessity  for  a  guardian  usually  arises  where 
the  minor  is  entitled  to  receive  property  from  an  estate. 
Distribution  under  the  law  cannot  be  made  to  the  minor, 
and  a  guardian  must  be  appointed  to  take  over  and  hold  his 
property  for  him. 

The  method  of  securing  the  appointment  of  a  guardian  is 
the  filing  of  a  petition  with  the  probate  court  setting  forth 
the  reasons  for  the  appointment  and  the  value  of  the  prop- 
erty which  will  come  into  his  hands.     A  guardian  is  required 


164  AMERICAN  COURTS 

to  file  a  bond  in  double  the  amount  of  the  property  he  is  to 
receive.  Minors  over  fourteen  are  generally  permitted  to 
select  their  own  guardians,  subject  to  the  approval  of 
the  court. 

Guardians  are  required  to  keep  a  careful  record  of  all 
funds  received  and  disbursements  made  and  to  file  an 
account  with  the  probate  court.  The  guardian  is  subject 
to  the  control  of  the  court  at  all  times  and  may  be  removed 
upon  cause  being  shown.  If  he  desires  to  use  the  income,  or 
part  of  the  principal,  for  the  support  or  education  of  the 
minor,  he  should  secure  the  consent  of  the  court  before  so 
doing.  If  payments  are  made  without  an  order  of  court, 
the  minor  can  surcharge  his  guardian  for  all  income  which 
has  been  improperly  disbursed.  The  guardianship  ends 
when  the  minor  attains  his  majority.  The  guardian  then 
files  an  account,  has  it  audited  by  the  court,  and  pays  over 
the  principal  sum  to  the  beneficiary.  Thereafter  he  is 
entitled  to  his  discharge  and  to  the  cancellation  of  the  bond 
of  his  surety. 

The  administration  of  probate  courts  is  conducted  in  a 
very  systematic  and  business-like  manner.  The  reason, 
doubtless,  is  that  the  procedure  is  fashioned  upon  that  of 
courts  of  equity  and  is  not  encumbered  with  a  system  of 
trials  by  jury.  The  absence  of  the  jury  makes  possible  the 
prompt  and  efficient  handling  of  business. 
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CHAPTER  XII 
THE  CRIMINAL  COURTS 

In  General.^ — From  the  point  of  view  of  human  interest, 
the  tribunals  of  justice  which  attract  the  greatest  amount  of 
public  attention  are  the  criminal  courts.  In  civil  courts  it  is 
usually  property  rights  which  are  at  stake;  in  criminal 
courts  the  issues  are  the  protection  of  society  on  the  one 
hand,  and  on  the  other,  the  life  or  liberty  of  the  accused. 
If  the  criminal  case  is  an  important  one,  the  judicial  battle 
is  apt  to  be  fought  with  great  vigor,  and  the  dramatic  situa- 
tions are  likely  to  be  intense.  If  the  trial  involves  a  minor 
offense,  the  procedure  will  be  more  expeditious,  but  the 
interest  remains  great  because  of  the  social  aspects  of  the 
matter  in  hand. 

The  procedure  in  criminal  prosecutions  is,  in  its  most 
essential  particulars,  pretty  much  the  same  in  all  of  the 
American  states,  and  also  in  the  courts  of  the  federal  juris- 
diction. This  is,  of  course,  explained  by  the  fact  that  it 
was  derived  from  a  common  source,  the  English  common 
law.  Furthermore,  the  procedure  developed  in  the  older 
states  has  been  followed  in  the  establishment  of  the  systems 
of  administration  in  the  newer  ones.  It  is,  therefore, 
possible  to  describe  the  various  stages  of  a  criminal  cause 
in  such  a  way  as  to  present  a  fairly  accurate  picture 
of  the  process  in  use  all  over  the  country.  It  will  be  suffi- 
cient to  point  out  here  and  there  some  of  the  more  impor- 
tant differences  which  occur  in  the  procedure  of  certain 
jurisdictions. 

Magistrates. — The  judicial  officers  who  preside  over  the 
preliminary  stages  of  criminal  prosecutions  are  variously 
designated.  The  most  common  names  used  are  justices 
of  the  peace  and  magistrates.  In  some  states  they  are 
known  as  police  magistrates,  police  judges,  or  aldermen. 
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The  courts  over  which  they  preside  are  known  as  justices' 
courts,  magistrates'  courts,  or  poHce  courts,  and  sometimes 
as  city  or  municipal  courts.  In  a  few  states  the  mayor 
possesses  authority  in  criminal  matters  and  conducts  a 
court  known  as  a  mayor's  court.  Whatever  term  is  used, 
the  functions  exercised  are  quite  similar  in  their  nature. 
The  magistrate  conducts  summary  trials  in  minor  cases  and 
preliminary  hearings  in  prosecutions  of  a  more  serious 
nature. 

The  Criminal  Courts. — There  is  little  uniformity  in  the 
names  given  to  the  courts  which  conduct  criminal  trials. 
In  the  federal  jurisdiction  the  district  courts  handle  such 
business;  in  the  states,  the  name  of  the  court  may  be  the 
district,  circuit,  superior,  oyer  and  terminer,  quarter  ses- 
sions, city,  municipal,  or  simply,  criminal  court.  In  each 
state,  also,  there  is  likely  to  be  a  distribution  of  criminal 
functions  between  several  different  courts.  Sometimes 
felonies  are  apportioned  to  one  court,  and  misdemeanors 
to  another.  The  distinction  between  a  felony  and  a  mis- 
demeanor is  rather  vague  and  about  all  that  can  be  said 
on  the  subject  is  that  the  former  is  usually  a  more  ser- 
ious offense  than  the  latter.  The  only  complete  source 
of  information  concerning  the  jurisdiction  of  particular 
courts  must  be  found  in  the  statutes  of  the  individual 
states.  ^ 

Generally  speaking,  it  is  a  fundamental  rule  in  criminal 
procedure  that  a  prosecution  must  be  brought  in  the  juris- 
diction where  the  crime  was  committed.  In  technical 
language,  the  prosecution  must  be  laid  in  the  "venue"- 
of  the  crime,  that  is,  in  the  county  or  district  where  the 
offense  occurred.  Under  the  statutes  of  most  states,  how- 
ever, it  is  proper  in  certain  cases  to  have  a  "change  of 
venue,"  or  trial  in  a  different  county  of  the  state,  if  public 
opinion  in  the  locality  of  the  crime  is  such  that  an  impartial 
and  orderly  trial  cannot  be  expected.  The  removal  of  a 
cause  is  necessarily  discretionary  with  the  court. 

'  For  briof  description,  sec  appciulix  A. 
*  From  Latin,  visnetum,  neighborhood. 
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The  Information.- — When  a  crime  has  been  committed j 
it  is  necessary  that  the  offender  be  brought  by  some  legal 
process  before  a  tribunal  where  the  complaint  may  be 
heard  and  appropriate  action  taken  thereon.  The  usual 
method  of  instituting  proceedings  is  by  means  of  an 
information,  or  complaint,  supported  by  the  oath  or  affir- 
mation of  the  private  prosecutor.  The  information  is 
filed  with  an  examining  magistrate  and  affords  the  basis  for 
the  issuance  of  a  warrant  of  arrest,  this  to  be  followed  by 
the  arrest  and  hearing  before  the  magistrate.  ' 

It  should  be  explained  here  that  there  are  in  most  criminal 
proceedings  two  prosecutors:  one  known  as  the  "private 
prosecutor,"  who  has  sustained  the  injury;  and  the  ''public 
prosecutor,"  who  represents  the  state.  The  latter  is 
called  "district  attorney"  in  many  states,  and  "state's 
attorney"  in  others.  The  prosecution  is  always  instituted 
in  the  name  of  the  state  and,  accordingly,  the  title  of  the 
case  is  either  State  v.  Smith,  Commonwealth  v.  Smith,  People 
V.  Smith,  or  United  States  v.  Smith. 

Before  starting  the  prosecution,  the  private  prosecutor 
should  be  sure  that  he  has  "probable  cause"  for  instituting 
proceedings.  This  means  that  he  must  have  tangible 
grounds  for  his  belief  that  the  suspected  person  committed 
the  crime  in  question.  A  mere  suspicion  is  not  enough. 
He  must  have  reasons  which  would  be  convincing  to  a 
reasonably  careful  and  prudent  man.  If  he  proceeds  with- 
out such  reasonable  grounds  for  belief  in  the  guilt  of  the 
defendant,  he  lays  himself  open  to  a  civil  action  for  dam- 
ages for  causing  a  false  arrest.  This  is  only  just,  as  the 
personal  liberty  of  a  citizen  ought  not  to  be  interfered 
with  except  for  well-considered  reasons.  The  fact  that 
the  accused  is  afterwards  acquitted,  however,  does  not 
necessarily  mean  that  probable  cause  for  his  arrest  was 
lacking.  If  in  doubt,  the  prosecutor  should  seek  the  advice 
of  an  attorney. 

Having  determined  upon  the  arrest,  the  prosecutor  goes  to 
the  magistrate  and  makes  an  information  in  some  such  form 
as  the  following: 
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State  of 


County  of  Lincoln    : 

Before  me,  the  subscriber,  one  of  the  justices  of  the  peace  in  and  for 
said  Lincohi  County,  personal!)^  came  John  Welsh,  of  the  Borough  of 
Millville,  said  County  and  State,  who  upon  his  solemn  oath  according 
to  law,  deposeth  and  saith  Henry  Gallagher,  of  the  said  Borough,  did 
on  the  sixth  day  of  September,  1926,  in  the  Borough  of  Millville,  commit 
an  assault  and  battery  upon  the  deponent,  John  Welsh,  by  striking 
him  violently  on  the  head  with  a  club  and  did  then  and  there  beat  him, 
contrary  to  the  Act  of  Assembly  in  such  case  made  and  provided.  And 
further  deponent  saith  not. 

John  Welsh. 
Sworn  and  subscribed,  etc. 
Erasmus  Taylor 
Justice  of  the  Peace  (SEAL) 

The  Warrant. — A  warrant  may  be  defined  as  a  formal 
writ  issued  by  some  competent  authority  in  the  name  of 
the  state  to  some  authorized  officer  or  individual,  directing 
the  apprehension  of  an  alleged  offender,  and  the  bringing 
of  him  before  some  proper  person  to  be  dealt  with  according 
to  law.  A  warrant  is  generally  directed  to  an  officer,  but 
may  be  directed  to  a  private  individual. 

The  Constitution  of  the  United  States  provides: 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue,  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly  describing  the  places  to  be 
searched,  and  tlie  i)ersons  or  things  to  be  seized.' 

Similar  provisions  are  usual  in  the  various  state  constitu- 
tions. It  will  be  noted  that  this  i)rovision  does  not  prohibit 
arrests  without  warrants.  Such  arrests  are  proper  in  cer- 
tain cases,  as  will  be  pointed  out  prosontly.  The  constitu- 
tional provision  is  meant  to  guard  against  the  abuse  of 
issuing  warrants  without  good  cause.  It  is  to  protect 
innocent  persons  from  being  harassed  by  officers  or  others 
on  a  mere  pretense  of  sus])ici<)n. 

The  form  of  a  warrant  is  somewhat  as  follows: 

'  Fourth  Amendment. 
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State  of : 

ss 
County  of  Lincoln    : 

To  John  Duggan,  Constable.     Greeting: 

Whereas  John  Welsh,  of  the  Borough  of  Millville,  in  the  County 
aforesaid,  hath  this  day  made  information  and  complaint  on  his  solemn 
oath  before  Erasmus  Taylor,  a  justice  of  the  peace  in  and  for  the 
County  of  Lincoln,  charging  Henry  Gallagher,  of  the  said  Borough,  with 
an  assault  and  battery  upon  him,  the  said  John  Welsh,  of  the  following 
nature,  etc.,  contrary  to  the  Act  of  General  Assembly  in  such  cases 
made  and  provided.  These  are,  therefore,  to  command  you  to  take  the 
said  Henry  Gallagher  and  bring  him  forthwith  before  said  justice  of  the 
peace  to  answer  the  said  complaint,  and  further  to  be  dealt  with  accord- 
ing to  law. 

Given  under  the  hand  and  seal  of  the  said  justice  in  the  county 
aforesaid,  this  sixth  day  of  September  A.  D.,  1926. 

Erasmus  Taylor 

Justice  of  the  Peace  (SEAL) 


The  prosecutor  pays  a  fee  for  the  issuance  of  the  warrant, 
if  he  is  able  to  do  so.  If  not  able  to  pay,  he  may  get  it 
issued  without  cost. 

The  Arrest. — The  warrant  having  been  given  to  a  police 
officer,  it  becomes  the  latter's  duty  to  take  the  person 
named  therein  into  custody  and  to  produce  his  body  as 
directed.  In  so  doing  he  may  call  citizens  to  his  assist- 
ance, and  if  he  does,  they  will  be  protected  by  the  author- 
ity resting  in  him.  The  officer  should  exhibit  the  warrant 
as  soon  as  he  has  made  sure  that  the  accused  will  not 
escape.  An  officer  has  the  right  to  break  into  a  house  to 
effect  an  arrest  in  cases  of  felonies  and  more  serious  mis- 
demeanors, but  it  is  a  method  which  he  should  not  use 
except  in  cases  where  an  immediate  arrest  is  imperative. 
An  officer  attempting  to  arrest  a  felon  may  use  all  the  force 
necessary  to  apprehend  him,  even  to  the  extent  of  taking 
life.  Where  an  attempted  arrest  is  for  an  ordinary  mis- 
demeanor, life  can  be  taken  only  by  the  officer  where  the 
person  to  be  arrested  resists  with  force,  and  so  endangers 
the  life  or  person  of  the  official  as  to  make  such  killing 
necessary  in  self-defense. 
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Arrests  without  warrants  are  justifiable  in  certain  cases, 
and  they  may  be  effected  by  poHce  officers  or  by  private 
citizens.  The  authority  of  the  officer  is,  however,  some- 
what broader  than  the  citizen's. 

As  respects  felonies,  the  rule  is  that  either  an  officer  or  a 
citizen  may  arrest  without  warrant,  if  he  sees  the  offense 
committed.  Likewise,  either  may  arrest  where  a  felony 
has  been  committed,  and  he  has  reasonable  grounds  for 
believing  the  person  in  question  guilty.  Finally,  an 
officer  may  arrest,  if  he  has  reasonable  grounds  for  believing 
that  a  felony  has  been  committed  and  that  the  person  in 
question  did  it,  even  though,  in  fact,  no  crime  was  com- 
mitted. In  the  last  instance  an  arrest  by  a  citizen  would 
not  be  justified. 

As  respects  misdemeanors,  the  rule  is  that  either  an 
officer  or  a  citizen  may  arrest  without  a  warrant,  where 
the  offense  amounts  to  a  breach  of  the  peace  and  is  com- 
mitted in  his  presence.^ 

When  an  arrest  has  been  effected,  the  prisoner  is  taken 
to  a  station  house  or  jail  and  held  until  a  hearing  can  be 
arranged.  Sometimes  there  is  a  brief  hearing  before  a 
police  official  pending  the  arrival  of  the  magistrate.  The 
accused  is  entitled,  under  the  various  constitutional  guar- 
antees, to  have  immediate  access  to  counsel  or  friends,  and 
to  refuse  to  answer  any  questions  which  might  tend  to 
incriminate  him.  If  the  hearing  is  delayed,  he  is  entitled 
to  be  released  on  bail,  the  offense  being  a  bailable  one,  by 
any  judge  or  magistrate  possessing  the  requisite  authority. 

Summary  Trials. — If  the  crime  committed  is  of  a  minor 
character,  it  may  be  that  the  matter  will  be  disposed  of  by 
a  summary  trial  before  the  uuigistrate  without  a  jury. 
The  statutes  of  most  of  the  states  authorize  such  trials  in 
many  types  of  minor  offenses,  among  which  may  be  men- 
tioned violations  of  motor  laws,  health  regulations,  munici- 
pal ordinances,  and  breaches  of  the  peace.  It  is  very 
generally  held  by  the  courts  tluit  suininary  trials  for  minor 

'  Thcsr  arc  common  law  rules.  The  inattrr  is  regulated  by  sf al uto  in  some 
states. 
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offenses  are  not  an  infringement  of  the  constitutional 
guarantees  of  trial  by  jury.  The  authority  of  the  magis- 
trates, however,  must  be  expressly  conferred  by  statute, 
and  their  powers  are  always  strictly  construed. 

The  summary  proceeding  may  be  preceded  by  an  arrest, 
as  where  a  vagrant  or  intoxicated  person  is  intercepted  by 
the  police,  or  it  may  be  begun  by  a  summons  to  the  accused 
to  appear  at  a  certain  time  to  answer  charges  preferred 
against  him.  The  summons  is  appropriate  where  the 
offense  is  of  a  trivial  nature  and  there  is  no  danger  of  the 
accused  fleeing  from  the  jurisdiction.  Violations  of  motor 
laws  are  common  illustrations. 

The  summary  trial  is  a  trial  on  the  merits  of  the  case. 
The  magistrate  decides  both  questions  of  law  and  questions 
of  fact.  Accordingly,  he  hears  the  testimony  offered  in 
behalf  of  the  prosecution  and  the  defendant  and  renders 
judgment  thereon.  The  defendant  is,  of  course,  entitled  to 
counsel,  and  he  may,  if  he  likes,  refuse  to  testify.  If  the 
magistrate  finds  that  the  offense  has  been  committed  and 
that  the  accused  is  guilty,  he  imposes  a  fine  or  commits  the 
prisoner  to  jail.  The  amount  of  the  fine  and  the  period 
of  imprisonment  which  may  be  imposed  by  a  magistrate 
are  always  definitely  limited  by  statute.  Usually  the 
limitations  on  fines  are  that  they  shall  not  exceed  fifty  or  one 
hundred  dollars,  and  the  imprisonment  permitted  is  gener- 
ally limited  to  periods  not  exceeding  one  month.  In  most 
states  the  defendant  has  the  right  to  appeal  from  a  sum- 
mary conviction,  and  sometimes  the  state  also  has  the  right. 
Sometimes  a  review  for  the  correction  of  irregularities  or 
errors  is  all  that  is  permitted,  but  in  other  states  the  appeal 
permits  a  retrial  of  the  case  on  its  merits. 

The  Preliminary  Hearing. — The  most  important  func- 
tion of  the  magistrate  is  that  of  conducting  preliminary 
examinations  or  hearings  of  persons  accused  of  serious 
crimes.  The  hearing  generally  takes  place  within  a  few 
hours  after  the  arrest.  If  the  arrest  is  effected  at  night, 
the  hearing  occurs  on  the  following  morning,  unless  it 
happens  to  be  in  a  city  where  a  ''night  court "  is  maintained 
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for  such  purposes.  WTienever  an  examination  is  delayed, 
the  accused  usually  locates  a  magistrate  and  has  bail  fixed 
pending  the  hearing.  In  most  states  the  accused  is  per- 
mitted to  waive  a  preliminary  hearing  if  he  cares  to  do  so. 
In  such  a  case  the  magistrate  makes  an  immediate  return 
of  the  case  to  the  higher  court,  as  will  be  explained  presently. 

The  purpose  of  the  preliminary  hearing  is  to  determine 
whether  there  is  sufficient  evidence  against  the  accused  to 
justify  holding  him  for  further  proceedings  by  the  grand 
jury  or  the  trial  court.  The  amount  of  evidence  required 
is  that  which  is  sufficient  to  make  out  a  prima  facie  case  of 
guilt.  In  other  words,  the  prosecution  must  show  that  the 
offense  was  committed  and  there  are  reasonable  grounds  for 
believing  that  the  defendant  did  it.  Mere  inaccuracies  in 
the  testimony  or  disputes  between  witnesses  do  not  justify 
a  discharge  of  the  prisoner,  if  the  evidence  taken  as  a 
whole,  and  assumed  to  be  true,  would  justify  a  conviction 
by  a  jury.  The  hearing  is  not  a  trial,  and  the  guilt  or 
innocence  of  the  defendant  is  not  the  matter  to  be  deter- 
mined. The  question  is,  considering  the  evidence  against 
him.  Is  there  any  occasion  for  a  trial?  Accordingly,  it  is 
the  common  practice  for  the  magistrate  to  hear  only  the 
evidence  against  the  accused.  Under  the  statutes  of  some 
states,  he  may  hear  evidence  in  behalf  of  the  defendant 
also,  but,  where  this  is  done,  it  is  merely  for  the  purpose  of 
throwing  additional  light  on  the  transaction  and  does  not 
alter  the  ultimate  object  of  the  hearing,  which  is  simply 
the  establishment  of  a  case  for  the  prosecution.  The 
accused  must,  however,  be  given  an  opportunity  to  make  a 
statement,  if  he  cares  to  do  so.  Such  a  statement  is  not 
generally  intended  to  serve  as  a  defense  on  the  merits  of  the 
case,  but  is  rather  for  the  purpose  of  enabling  the  accused 
to  give  his  version  of  the  affair.  Sometimes  the  statement 
ontiroly  justifies  a  discharge.  If  the  ciimo  is  a  serious  one 
and  the  defendant  is  well  read  in  the  constitution,  or  has  a 
lawyer,  or,  perchance,  is  guilty,  he  says  nothing. 

The  prisoner  has  many  valua))le  rights,  if  he  chooses  to 
avail  himself  of  them.     In  the  first  place,  he  is  entitled  to 
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bail,  except  in  certain  cases.  In  the  second  place,  he  is 
entitled  to  have  free  access  to  counsel.  In  the  third  place, 
he  is  entitled  to  have  a  copy  of  the  charges  against  him. 
Likewise,  he  is  entitled  to  confront  the  witnesses  for  the 
prosecution  and  to  cross-examine  them  in  person  or  by 
counsel.  Also,  he  is  entitled  to  have  the  use  of  the  court's 
process  for  subpoenaing  witnesses,  if  the  procedure  permits 
evidence  in  his  behalf  at  the  preliminary  hearing.  Finally, 
he  is  entitled  to  refuse  to  testify  in  his  own  behalf,  to  the 
end  that  he  may  avoid  incriminating  himself.  The  police 
and  the  prosecution  have  to  look  sharp  in  preparing  their 
case  if  the  defendant  is  proposing  to  avail  himself  of  all  of 
the  constitutional  guarantees. 

In  some  states  testimony  of  witnesses  at  the  hearing 
must  be  reduced  to  writing,  signed  by  the  witnesses,  and 
authenticated  by  the  examining  justice.  When  this  is 
done,  copies  of  the  statements  are  furnished  to  the  defend- 
ant. In  other  states  the  testimony  is  taken  in  writing  only 
in  the  more  serious  cases. 

At  the  conclusion  of  the  hearing,  the  magistrate  gives  his 
judgment.  If  he  regards  the  evidence  as  sufficient,  he 
holds  the  defendant  ''for  court,"  or  in  other  words,  to  await 
the  action  of  the  grand  jury  or  other  indicting  agency.  On 
the  other  hand,  if  the  evidence  does  not  show  a  case,  he 
orders  the  prisoner  discharged.  Ordinarily,  a  discharge 
concludes  the  prosecution,  but  this  is  not  necessarily 
true.  The  accused  may  be  rearrested  on  the  same  charge, 
if  there  appears  to  be  any  reason  for  expecting  a  different 
result. 

Bail. — The  Constitution  of  the  United  States  and  the 
constitutions  of  many  of  the  states  provide  that  all  persons 
shall  be  bailable  by  sufficient  sureties,  except  for  capital 
offenses,  where  the  proof  is  evident  or  the  presumption  of 
guilt  is  great.  Under  such  provisions  bail  is  a  matter  of 
right  which  judges  and  magistrates  cannot  properly  refuse 
in  cases  not  within  the  exceptions.  Even  in  cases  involving 
capital  offenses,  such  as  murder  or  treason,  the  accused  is 
sometimes  entitled  to  bail  if  the  evidence  of  guilt  is  not 


174  AMERICAN  COURTS 

great.  The  matter,  of  course,  rests  with  the  discretion 
of  the  court,  and  usually  only  judges  of  the  higher  courts 
can  admit  such  defendants  to  bail.  In  some  states  bail  in 
certain  other  felonies  is  a  matter  of  judicial  discretion. 

The  constitutions  generally  provide  that  excessive  bail 
shall  not  be  exacted,  and,  accordingly,  the  magistrate  must 
fix  the  amount  at  a  reasonable  figure,  such  as  will  serve 
merely  to  guarantee  the  subsequent  appearance  of  the 
defendant.  The  statutes  of  the  various  states  prescribe 
the  formalities  necessary  in  the  entry  of  bail.  The  bond, 
or  "recognizance,"  as  it  is  sometimes  called,  is  signed  by 
the  defendant  and  one  or  more  owners  of  real  estate.  The 
sureties  agree  to  indemnify  the  state  in  case  the  defendant 
fails  to  appear  at  the  proper  time.  The  bond  is  acknowl- 
edged before  the  magistrate  and  filed  with  the  records  of 
the  case.  In  some  states  cash  bail  is  allowed.  When  per- 
mitted, the  sum  of  money  is  deposited  with  the  court  or  a 
fiduciary  officer  of  the  county.  Subsequently,  when  the 
defendant  appears  for  trial,  the  money  is  refunded.  Bail 
may  be  entered  at  various  stages  of  a  prosecution,  usually 
up  to  the  time  of  final  conviction,  and  sometimes  after 
conviction,  if  an  appeal  to  a  higher  court  is  taken.  In 
default  of  bail,  the  accused  is  committed  to  jail  and  kept  in 
custody  until  the  case  is  disposed  of  by  trial  or  appeal. 

The  Magistrate's  Return. — After  the  preliminary  exam- 
ination is  over  and  the  accused  has  been  held  for  court,  it  is 
the  duty  of  the  magistrate  to  make  a  "return"  of  the  case 
to  the  higher  court.  This  means  that  he  must  prepare  a 
copy  or  transcript  of  his  record,  showing  the  name  of  the 
defendant,  the  nature  of  the  charge,  the  names  of  the 
prosecutor  and  witnesses,  and  sometimes  tlio  evidence 
received  at  the  hearing.  The  information  upon  whicli  the 
arrest  was  made  and  the  bail  bond  are  likewise  included. 
The  return  is  filed  with  the  clerk  of  the  criminal  court  and 
becomes  the  basis  for  the  preparation  of  a  bill  of  indict- 
ment. The  justice  is  required  l)y  law  to  make  a  return,  and 
usually  he  is  bound  to  make  it  within  a  limited  number  of 
days  after  the  hearing. 
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The  Coroner's  Court. — The  office  of  coroner  is  an  ancient 
one,  inherited  from  the  English  common  law.  It  exists  in 
most  of  the  states,  and  a  few  words  concerning  the  func- 
tions of  the  coroner  are  appropriate.  Briefly  stated,  his 
jurisdiction  extends  to  the  investigation  of  cases  of  sudden 
death  where  there  is  reason  to  believe  that  unlawful  means 
have  been  the  cause  of  the  death.  The  coroner  is  assisted 
in  his  duties  by  a  coroner's  jury,  which  hears  the  evidence 
at  the  inquest  and  renders  a  verdict  or  opinion  as  to  the 
cause  of  death.  The  coroner  usually  makes  a  personal 
investigation,  and  oftentimes  the  jury  is  taken  to  view  the 
remains  or  to  see  the  place  of  the  crime.  Witnesses  are 
summoned  and  the  hearing  is  conducted  in  a  semijudicial 
manner,  with  the  coroner  presiding.  If  the  verdict  dis- 
closes reasonable  grounds  for  believing  that  any  certain 
individual  was  responsible  for  the  death,  it  is  the  duty  of 
the  coroner  to  use  prompt  measures  for  apprehending  such 
person.  He  may  issue  a  warrant  since  he  is,  by  virtue  of 
his  office,  a  committing  magistrate.  The  inquisition,  or 
finding  of  the  coroner's  jury,  when  returned  to  the  court, 
may  be  the  basis  of  an  indictment  in  the  same  way  as  the 
return  of  a  magistrate. 

Writ  of  Habeas  Corpus. — A  description  of  criminal  pro- 
cedure would  not  be  complete  without  the  mention  of  a 
very  famous  process  of  the  law  known  as  the  ''writ  of 
habeas  corpus."  This  writ,  devised  several  centuries 
ago  as  a  guarantee  against  oppression  by  despotic  sover- 
eigns, has  remained  a  very  useful  safeguard  to  the  rights  of 
citizens  down  to  the  present  day.  It  is  a  right  which  is 
secured  by  provisions  in  state  and  federal  constitutions. 

The  object  of  the  writ  is  to  obtain  the  production  of  a 
party  before  a  court  or  judge.  It  is  called  a  writ  of  habeas 
corpus  because  it  is  directed  to  a  person  who  detains  another 
'in  custody,  and  commands  him  to  produce  or  ''have  the 
body"  of  that  person  before  the  court  for  a  specified  pur- 
pose. It  is  the  proper  remedy  for  a  person  who  is  being 
held  in  jail  without  legal  right,  as,  for  instance,  where  the 
charge  against  him  is  not  being  pressed,  or  where  excessive 
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bail  has  been  fixed,  or  the  Hke.  It  may  be  used  by  a  parent 
or  guardian  to  recover  possession  of  a  child  or  ward  who 
is  being  illegally  held  by  another.  It  may  be  used  to 
bring  a  person  detained  in  an  insane  asylum  before  the 
court  for  determination  of  his  sanity  or  proper  custody,  and 
for  other  purposes  of  a  similar  nature. 

The  procuring  of  a  writ  of  habeas  corpus  is  simplicity 
itself.  Application  is  made  in  the  form  of  a  petition  to  a 
judge  of  the  court  by  the  person  detained,  or  his  attorney. 
The  judge  allows  the  writ  to  issue  as  a  matter  of  course. 
He  indorses  on  the  petition  the  time  and  place  for  the  return 
of  the  writ.  The  writ  is  then  served  on  the  custodian  of 
the  person  in  question,  and  he  must  produce  such  person 
before  the  court  at  the  time  set.  The  parties  then  appear 
before  the  judge  and  he  proceeds  to  investigate  the  circum- 
stances of  the  detention.  If  he  finds  the  detention  in 
accordance  with  law,  he  will  recommit  the  body  to  the  cus- 
todian; if  he  finds  the  restraint  illegal,  he  will  discharge  the 
person  or  make  such  other  disposition  as  is  proper  under  the 
circumstances.  Probably  the  most  common  use  to  which 
this  process  is  put  is  that  of  obtaining  a  review  of  actions 
taken  by  a  magistrate  in  the  preliminary  stages  of  a  crim- 
inal prosecution.  It  provides  the  means  whereby  the 
opinion  of  a  judge  of  a  higher  court  may  be  obtained 
promptly  on  any  question  of  forced  detention.  It  is  a  means 
whereby  arbitrary  or  mistaken  actions  of  a  magistrate  may 
be  corrected.  :-  Loj^tM^ 

The  Grand  Jury  and  the  Indictment.- — The  evolution  of 
the  grand  jury  is  one  of  the  most  interesting  chapters  in 
the  history  of  the  English  common  law.  Today  many 
students  of  legal  procedure  question  its  usefulness  on  the 
ground  that  it  interposes  an  unnecessary  delay  in  bringing 
cases  to  trial,  but  no  one  disputes  the  value  of  the  function 
which  it  performed  for  many  centuries  in  the  develop- 
ment of  legal  iiistif  ufions.  In  many  states  of  the  Union 
and  in  the  federal  jurisdiction,  the  grand  jury  continues  to 
perform  its  functions  unimpaired.  In  a  few  states  it  has 
been  abolished,  and  in  others  its  authority  has  been  limited 
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in  certain  particulars.  The  method  of  handling  indict- 
ments when  there  is  no  grand  jury  will  be  discussed 
hereafter. 

At  common  law  the  grand  jury  was  composed  of  twenty- 
four  persons.  This  is  the  number  still  used  in  many  states, 
although  the  statutes  usually  provide  that  a  smaller  num- 
ber, such  as  twelve  or  sixteen,  shall  have  authority  to  act. 
In  a  few  states  the  number  composing  the  full  jury  is  still 
further  reduced,  with  provision  for  action  by  a  certain  per- 
centage of  the  whole.  An  affirmative  vote  of  a  majority  of 
those  serving  is  necessary  for  the  finding  of  an  indictment. 
The  grand  jury  is  usually  selected  more  or  less  at  random 
from  the  citizens  of  the  county,  similar  to  the  way  in  which 
petit  jurors  are  chosen. ^  The  names  of  those  who  are  to 
serve  on  a  particular  panel  are  drawn  from  the  jury  wheel 
upon  an  order  from  the  judge  of  the  criminal  court.  They 
are  brought  into  court  by  a  summons. 

The  duties  of  the  grand  jury  are  several.  The  most 
common  one  is  the  consideration  of  indictments  prepared 
by  the  prosecuting  attorney.  The  matter  is  handled  in  the 
following  fashion.  When  the  committing  magistrate  has 
made  a  return  of  his  findings  at  the  preliminary  hearing,  the 
district  attorney  takes  the  transcript  and  information,  and 
on  the  basis  thereof  prepares  an  indictment.  Frequently, 
if  he  did  not  attend  the  preliminary  hearing,  he  interviews 
the  witnesses  before  drawing  the  indictment.  The  indict- 
ment must  be  framed  in  a  very  careful  manner,  setting  forth 
the  facts  necessary  to  establish  the  offense  charged,  together 
with  an  exact  statement  of  the  offense  as  defined  in  the 
criminal  statute.  It  may  be  interesting  to  observe  a  form 
of  indictment : 

In  the  quarter  sessions  of  the  peace  in  and  for  the  County  of  Lincoln. 
No.  2410,  October  Sessions,  in  the  year  of  our  Lord  1926. 
Lincoln  County  :ss 

The  grand  inquest  of  ,  inquiring  in  and  for  the 

County  of  Lincoln,  on  their  oaths  and  affirmations  respectively  do 
present,  That  Henry  Gallagher,  late  of  said  county,  on  the  sixth  day 

» See  chap.  VL 
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of  September  A.  D.,  1926,  at  the  county  aforesaid  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  in  and  upon  one  John 
Welsh,  in  the  peace  of  said  commonwealth  then  and  there  being,  did 
make  an  assault  on  him,  the  said  John  Welsh;  did  beat,  wound  and 
illtreat,  and  other  wrongs  to  the  said  John  Welsh  then  and  there  did, 
to  the  great  damage  of  the  said  John  Welsh,  contrary  to  the  form  of  the 
Act  of  Assembly  in  such  case  made  and  provided,  and  against  the  peace 

and  dignity  of  the  State  of . 

(Here  follow  other  counts,  describing  other  related  offenses,  if  any.) 

Jerome  Webster 
District  Attorney 

On  the  indictment  is  indorsed  the  caption  of  the  case  and 
the  names  of  the  witnesses  for  the  prosecution.  Also,  a 
place  is  reserved  for  an  indorsement  of  the  action  to  be 
taken  by  the  grand  jury. 

When  the  jury  convenes,  it  is  addressed  or  "charged" 
by  the  judge.  He  defines  its  powers  and  duties,  and 
instructs  the  members  to  consider  carefully  all  indictments 
submitted  to  them.  He  may  also  direct  them  to  investi- 
gate and  report  on  alleged  infractions  of  the  law,  such  as 
riots,  or  to  inquire  into  conditions  in  the  jails,  or  to  inves- 
tigate such  other  matters  as  may  call  for  action  by  the 
criminal  courts.  The  judge  appoints  one  of  the  members 
as  foreman.  The  jury  when  sworn  is  ready  for  business. 
It  is  a  common  practice  to  swear  only  twenty-three  jurors, 
in  order  that  there  may  be,  on  a  divided  vote,  a  majority 
in  every  case. 

The  functions  of  the  foreman  include  the  duty  of  pre- 
siding at  all  sessions  and  signing  the  indictments.  If  an 
investigation  is  undertaken,  he  takes  charge  and  performs 
such  services  as  may  be  necessary.  If  he  is  competent 
and  chooses  to  take  the  responsibility,  he  may  be  a  very 
effective  agency  in  accomplishing  results.  He  is  assisted  in 
all  matters  by  the  prosecuting  attorney  and  may,  if  he  sees 
fit,  obtain  the  advice  of  the  judge. 

The  district  attorney  in  most  states  is  permitted  to  be 
present  at  all  sessions  and  is  generally  there.  The  defend- 
ant and  his  counsel  are  not  allowed  to  attend.  Each 
indictment  is  taken  up  separately.     The  witnesses  for  the 
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prosecution  are  called  and  examined  under  oath.  As  soon 
as  the  jury  is  convinced  that  probable  cause  for  a  prosecu- 
tion exists,  the  examination  is  generally  halted.  The 
jury's  duty  is  performed  when  it  appears  that  there  is  a 
prima  facie  case.  After  the  vote  is  taken,  the  foreman,  if 
the  vote  indicates  the  necessity  for  a  trial,  indorses  "true 
bill"  on  the  indictment,  and  signs  it.  If  the  examination 
of  all  of  the  prosecution's  witnesses  fails  to  disclose  a  case, 
the  jury  ''ignores  the  bill,"  and  marks  it  "ignoramus."^ 
In  the  latter  case  the  prosecution  ends,  and  the  accused  is 
entitled  to  be  discharged.  Of  course,  if  there  are  several 
counts  in  the  indictment,  a  true  bill  may  be  found  as  to 
some  counts,  and  other  counts  may  be  ignored.  Thus,  if 
a  bill  charges  assault  and  battery,  aggravated  assault  and 
battery,  and  assault  and  battery  with  intent  to  kill,  the 
latter  counts  may  be  ignored  and  the  former  found  true. 

Sometimes  in  the  course  of  an  investigation  the  grand 
jury  discovers  definite  evidence  of  the  commission  of  a 
crime  by  someone  against  whom  no  indictment  has  been 
prepared.  Under  these  circumstances  it  has  authority  on 
its  own  initiative  to  make  a  ''presentment"  against  such 
person.  In  effect,  a  presentment  amounts  to  instructions 
to  the  prosecuting  officer  to  prepare  a  bill  of  indictment  for 
submission  to  the  jury.  When  this  has  been  done,  the 
foreman  marks  it  a  true  bill.  Finally,  all  true  bills  and 
reports  of  investigations  are  submitted  to  the  court  and  the 
grand  jury  is  discharged  with  the  thanks  of  the  judge,  if  he 
believes  that  they  have  performed  their  duties  efficiently. 

Informations  by  Prosecuting  OfRcers.^ — An  indictment  of  a 
grand  jury  is  not  the  only  method  by  which  a  person  may 
be  brought  to  trial  in  the  higher  criminal  courts.  It  is 
possible  to  accomplish  the  same  object  by  means  of  an 
information  prepared  by  the  district  attorney  and  filed  with 
the  court  without  the  intervention  of  the  grand  jury.  At 
common  law  this  method  was  not  followed  in  cases  of  felony, 
but  was  permitted  in  misdemeanors.  In  the  United  States 
the  constitutions  of  the  several  states  have  varied  provisions 

^  Latin,  we  ignore. 
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on  the  subject.  In  some,  indictment  by  grand  jury  is 
necessary  for  felonies,  but  either  indictment  or  informa- 
tion may  be  used  for  misdemeanors.  In  other  states,  the 
information  may  be  used  in  all  types  of  cases.  In  the 
federal  jurisdiction  indictments  are  required  for  felonies  and 
probably  for  the  more  serious  misdemeanors,  but  informa- 
tions are  proper  in  minor  cases  and  in  practice  are  fre- 
quently used. 

The  procedure  on  information  may  take  either  of  two 
forms.  The  first  and  the  more  common  method  is  where 
the  original  prosecution  is  begun  by  complaint  of  a  private 
prosecutor,  followed  by  an  arrest,  a  preliminary  hearing, 
and  a  return  of  the  case  to  court.  The  district  attorney 
then  prepares  an  information  in  substantially  the  same  form 
as  an  indictment.  The  information  is  transmitted  to  the 
court,  without  the  intervention  of  the  grand  jury,  and 
constitutes  the  accusation  upon  which  the  defendant  is  to 
be  arraigned  and  tried.  The  second  method  is  still  more 
simple.  It  consists  in  the  initiation  of  the  prosecution  by 
the  district  attorney  himself.  This  officer,  being  advised 
by  affidavits  of  witnesses  that  a  certain  crime  has  been 
committed,  prepares  an  information  charging  the  offense 
and  submits  it  to  the  court  as  a  basis  for  trial.  Usually 
the  information  must  be  approved  by  the  court.  Then 
follows  the  arrest  of  the  accused  and,  in  due  course,  the 
arraignment  and  trial.  This  abbreviated  procedure  would 
probably  not  be  suitable  for  the  handling  of  the  more  serious 
offenses.  It  is,  however,  used  successfully  in  minor  prose- 
cutions in  the  federal  courts,  and  in  a  few  states.^ 

Objections  to  Indictments. — There  are  various  grounds 
upon  which  an  indictment  or  information  may  be  attacked 
by  the  defendant.  The  basis  of  his  objection  always 
is  that  the  indictment,  for  one  reason  or  another,  is  insuffi- 
cient as  a  matter  of  law.  He  may  allege,  for  instance, 
that  it  does  not  set  forth  the  offense  as  defined  by  the 
statute,  or  that  the  facts  recited  in  the  indictment  do  not 

'  Sec  R.  Justin  Miller,  "Information  or  Indictment  in  Felony  Cases," 
in  Journal  American  Judiiuturc  Society,  February,  1926. 
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constitute  the  offense  charged,  or  that  the  grand  jury 
which  found  the  true  bill  was  disqualified  for  some  reason, 
and  so  on. 

The  method  of  taking  advantage  of  a  defect  in  an  indict- 
ment is  by  demurrer,  or  by  a  ''motion  to  quash."  In 
either  case,  a  petition  is  prepared  setting  forth  the  reasons 
for  the  motion  and  asking  the  court  to  set  aside  the  indict- 
ment and  discharge  the  defendant.  The  judge  fixes  a 
time  for  the  argument,  and  the  district  attorney  is  notified. 
At  the  time  set,  the  defendant's  attorney  and  the  district 
attorney  appear  and  argue  the  matter  before  the  court. 
If  the  defect  in  the  indictment  is  a  matter  of  form  and  not  of 
substance,  the  judge  will  forthwith  order  it  amended  and 
direct  that  the  case  proceed  to  trial.  If,  however,  the 
defect  is  a  fundamental  one,  as,  for  instance,  where  it 
appears  that  the  facts  alleged  do  not  constitute  the  crime 
charged,  the  court  will  sustain  the  demurrer  and  order  the 
defendant  discharged.  It  may  be  that  the  accused  will 
be  arrested  again  on  a  different  charge,  but  the  probabilities 
are  against  it.     At  any  rate,  he  has  won  the  first  tilt. 

References 

See  References  at  end  of  following  Chap. 


CHAPTER  XIII 
THE  CRIMINAL  COURTS  (Continued) 

Arraignment  and  Pleas.^ — The  preliminaries  of  the  crim- 
inal trial  having  been  completed  by  the  formal  indictment 
of  the  accused,  the  next  step  is  the  bringing  of  the  defendant 
before  the  court  to  make  answer  to  the  charges  preferred 
against  him.  This  is  called  the  ''arraignment."  If  the 
defendant  is  in  custody,  he  is  produced  by  the  sheriff;  if 
out  on  bail,  he  and  his  sureties  are  notified  of  the  time  to  be 
in  court.  If  he  fails  to  make  his  appearance,  the  court 
will  issue  a  bench  warrant  for  his  immediate  arrest,  and  if 
this  effort  is  unsuccessful,  the  judge  will  direct  the  district 
attorney  to  ''sue  out  the  bail  bond,"  that  is,  make  the 
surety  pay  the  amount  of  the  bail  to  the  county.  The 
surety,  however,  is  usually  well  informed  and  will  prob- 
ably be  able  to  discover  where  the  defendant  is  to  be 
found. 

If  the  defendant  believes  that  he  has  been  improperly 
indicted,  the  arraignment  affords  him  his  opportunity  to 
move  to  quash  the  indictment.  He  declines  to  plead  and 
says,  in  effect,  "since  there  is  no  proper  indictment  against 
me,  there  is  no  occasion  for  me  to  enter  a  plea."  The 
grounds  upon  which  such  motions  may  be  made  have 
already  been  discussed. 

At  common  law  the  defendant,  when  brought  to  the  bar 
of  the  court,  was  called  upon  by  name  to  hold  up  his  hand 
for  the  purpose  of  identification,  whereupon  the  indict- 
ment was  read  and  he  was  asked  whether  he  was  "guilty" 
or  "not  guilty"  of  the  offense  charged  against  him.  Now- 
adays the  reading  of  the  indictment  is  omitted  and  the 
defendant  is  fuiiiislicd  witli  a  copy  instead.  He  is,  how- 
ever, required  to  plead  to  the  accusation.  The  court  crier 
asks  him  to  rise  and,  when  he  has  done  so,  the  crier  says, 
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"Henry  Gallagher,  you  are  charged  in  this  bill  of  indict- 
ment, first  count,  assault  and  battery;  and  second  count, 
aggravated  assault  and  battery;  how  say  you,  guilty  or  not 
guilty?"  The  defendant  or  his  attorney  will  then  plead 
to  the  indictment.  If  this  plea  is  ''not  guilty,"  the  issue 
between  the  state  and  defendant  is  said  to  be  ''joined." 
This  means  that  the  case  is  ready  for  trial.  If  the  defend- 
ant stands  mute  or  refuses  to  plead,  it  is  usual  to  enter  a 
plea  of  not  guilty.  A  plea,  once  made,  may  be  changed  at 
the  discretion  of  the  court.  Frequently  a  defendant, 
seeing  that  his  conviction  is  assured,  asks  leave  to  change 
his  declaration  of  innocence  to  one  of  guilt,  hoping  thereby 
to  gain  favor  in  the  eyes  of  the  judge  and  thereby  soften 
the  penalty.  Occasionally  a  plea  of  guilty  is  changed  to 
not  guilty.  This  usually  happens  where  the  accused 
engages  an  attorney  at  the  last  minute  and  the  latter 
advises  him  that  he  is  really  not  guilty  at  all  or,  at  least, 
that  he  is  not  so  guilty  that  he  is  likely  to  be  convicted. 
The  defendant  is,  of  course,  glad  to  be  set  right  in  the 
matter. 

The  plea  of  guilty  admits  the  correctness  of  the  charge 
in  the  indictment  and  confers  authority  on  the  court  to 
pass  sentence  at  once.  If  the  defendant  is  a  first  offender 
and  it  appears  that  he  has  had  a  change  of  heart,  admission 
of  guilt  is  likely  to  commend  him  to  the  leniency  of  the 
court.  On  the  other  hand,  if  it  is  evident  that  he  is  merely 
making  a  grand-stand  play  because  he  probably  will  be 
convicted  anyway,  the  plea  is  naturally  of  much  less 
advantage.  However,  it  generally  gets  him  a  somewhat 
lighter  sentence. 

The  plea  of  not  guilty  is  a  general  denial  of  the  facts  set 
forth  in  the  bill  of  indictment.  In  effect,  it  is  similar  to 
an  answer  to  a  declaration  in  a  civil  action,  and  its  purpose 
is  to  present  an  issue  to  be  tried.  When  entered,  the  pros- 
ecuting attorney  must  join  issue  and  proceed  to  the  trial 
of  the  case. 

There  are  several  other  pleas  to  an  indictment  which 
may  be  entered  under  certain  circumstances.     One  is  the 
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plea  of  ''nolo  contendere/'^  permitted  in  some  jurisdic- 
tions, usually  at  the  discretion  of  the  court  and  with  the 
consent  of  the  district  attorney.  In  effect,  it  is  a  formal 
declaration  by  the  accused  that  he  will  not  contend  with  the 
prosecuting  attorney  concerning  the  charge.  It  is  an 
implied  admission  of  guilt  and  permits  the  court  to  impose 
a  sentence.  The  difference  between  it  and  a  plea  of  guilty 
appears  simply  to  be  that,  while  the  latter  is  a  confession 
binding  defendant  in  other  proceedings,  the  former  has  no 
effect  beyond  the  particular  case.^  It  is  not  a  common 
plea,  and  it  is  usually  accepted  only  in  cases  involving 
minor  offenses. 

Another  plea  occasionally  used  is  a  "plea  to  the  jurisdic- 
tion" of  the  court.  This  raises  an  issue  of  law,  and  ques- 
tions the  authority  of  the  court  to  try  the  case,  either 
because  the  offense  was  not  committed  within  the  terri- 
torial jurisdiction  of  the  court  or  because  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant.  It  is  quite 
common  for  a  question  of  this  kind  to  be  raised  by  a  motion 
to  quash  an  indictment,  and  in  many  states,  also,  the  lack 
of  jurisdiction  may  be  taken  advantage  of  at  any  time  under 
the  general  plea  of  not  guilty. 

Of  a  nature  similar  to  the  plea  to  the  jurisdiction  are 
various  pleas  sometimes  used  and  called  ''pleas  in  abate- 
ment." They  provide  the  means  for  raising  such  questions 
as  the  insufficiency  of  a  preliminary  examination,  or  defects 
in  the  organization  of  the  grand  jury  which  brought  in 
the  indictment,  or  a  misnomer  of  the  defendant,  or  the  like. 
Such  pleas  are  also  called  "dilatory  pleas"  b}^  reason  of 
the  fact  that  they  merely  serve  to  delay  the  trial  until  the 
formal  errors  have  been  corrected.  Special  pleas  in  bar 
of  the  prosecution  are  also  more  or  less  common.  Several 
should  be  mentioned.  The  "plea  of  limitations"  urges 
a  lapse  of  time  between  the  offense  and  the  beginning  of 
the  prosecution  of  such  length  tliat  the  statute  of  limitations 
no  longer  permits  a  prosecution.     The  period  within  which 

'  Latin,  I  do  not  wish  to  contend. 
»  U.  S.  V.  Lair,  19.5  Fed.  47. 
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a  criminal  action  must  be  brought  differs  considerably  with 
respect  to  different  crimes  and  under  the  laws  of  the  various 
states,  and  may  be  anywhere  from  one  year  to  six  years  or 
more.  No  limitations  are  placed  on  prosecutions  for  mur- 
der, but  most  other  crimes  have  to  be  prosecuted  promptly 
or  they  may  not  be  prosecuted  at  all.  Insanity  is  sometimes 
a  special  plea,  but,  as  a  rule,  it  is  urged  as  a  matter  of 
defense  under  the  plea  of  not  guilty.  The  defendant  may 
also  plead  that  he  has  previously  been  acquitted  or  con- 
victed of  the  offense  charged,  or  that  he  was  at  some  prior 
time  placed  in  jeopardy  for  the  same  offense.  Any  of 
these  pleas,  if  established,  constitute  a  bar  to  a  further 
prosecution. 

The  Constitution  of  the  United  States  and  the  constitu- 
tions of  most  of  the  states  contain  provisions  to  the  effect 
that  a  person  shall  not  be  twice  placed  in  jeopardy  of  life 
and  liberty  for  the  same  offense.  Originally  these  provi- 
sions were  deemed  to  apply  only  to  felonies,  but  the  courts 
have  generally  been  guided  by  the  spirit  rather  than  the 
letter  of  the  law  and  have  applied  the  doctrine  to  all  indict- 
able offenses.  The  decisions  of  the  various  courts  are  not 
in  entire  agreement  as  to  the  time  when  a  person  is  consid- 
ered to  be  in  jeopardy,  but,  as  a  general  rule,  it  may  be  said 
that  when  the  accused  has  been  properly  indicted, 
arraigned,  and  placed  on  trial  before  a  jury  duly  impaneled 
and  sworn,  he  is  in  jeopardy  and  may  not  thereafter  be 
tried  again  for  the  same  offense.  In  other  words,  the  trial 
having  proceeded  to  this  stage,  must  be  continued  to  a 
conclusion  by  the  state;  else  the  accused  is  entitled  to  be 
forever  discharged  of  the  accusation.  However,  if  a  mis- 
trial occurs  or  the  jury  disagrees,  it  is  generally  held  that 
another  trial  is  not  thereby  barred.  The  usual  effect  of 
the  constitutional  provision  is  to  prevent  a  new  trial  after  a 
defendant  has  been  acquitted.  It  is  because  of  this  rule 
that  the  state  has  no  right  of  appeal  from  an  acquital.  A 
verdict  of  not  guilty  sends  the  defendant  forth  a  free  man, 
and  the  former  jeopardy  rule  protects  him  against  another 
trial  for  the  same  offense. 


186  AMERICAN  COURTS 

Nolle  Prosequi.- — It  sometimes  happens  that  a  prosecut- 
ing attorney  is  not  in  a  position  to  take  a  case  to  trial  or, 
having  begun  it,  is  unable  to  proceed  for  one  reason  or 
another.  It  may  be  that  the  witnesses  for  the  state  are 
not  available  or  that  certain  evidence  is  lacking,  and  a  post- 
ponement of  the  case  is  refused  by  the  court.  Under  such 
circumstances,  the  district  attorney  will  enter  on  the  record 
a  ''nolle  prosequi"  (*'nol  pros"),^  which  means  that  he  does 
not  propose  to  prosecute  the  case  further  on  the  existing 
bill  of  indictment.  If  this  is  done  before  the  jury  is  sworn, 
it  is  not  a  bar  to  a  subsequent  prosecution  and,  accordingly, 
the  accused  may  be  arrested,  indicted,  and  tried  again  for  the 
same  offense.  If,  however,  the  nol  pros  is  entered  after 
the  jury  has  been  sworn,  it  is  generally  regarded  as  a  bar  to 
further  proceedings,  except  where  it  is  done  with  the  consent 
of  the  defendant.  Ordinarily  the  accused  will  not  consent 
if  he  thinks  his  chance  of  acquittal  good,  and  he  will 
generally  think  this  if  the  state's  attorney  does  not  want 
to  proceed  with  the  case.  In  some  states  the  prose- 
cuting attorney  resorts  to  a  discontinuance  when  unable 
to  proceed.  The  effect  of  such  a  move  is,  in  general, 
similar  to  a  nol  pros.  As  a  rule,  the  approval  of  the  court 
is  necessary  to  the  entry  of  either  kind  of  declaration  by 
the  state. 

Selection  of  Jury. — If  the  plea  of  the  defendant  is  not 
guilty,  or  of  such  a  nature  as  to  require  a  trial,  the  next  step 
in  the  case  is  the  selection  of  a  jury.  In  some  states  the 
defendant  is  permitted  to  waive  a  jury  trial  and  to  elect  to 
be  tried  by  the  judge  alone,  but  this  practice  is  unusual 
except  in  a  few  states.^  In  most  jurisdictions  a  jury  trial  is 
required,  whether  the  defendant  wants  it  or  not. 

The  court  is  supplied  with  a  panel  of  perhaps  thirty  or 
forty  jurors,  selected  from  the  citizenry  in  a  manner  similar 
to  that  which  obtains  in  the  civil  courts,  and  drawn  from  the 
jury  wheel  in  accordance  with  a  writ  of  venire  issued  by  the 
judge  of  the  criminal  court.     The  method  of  selecting  a 

'  Latin,  docs  not  wish  to  prosecute. 
*  Notably  Maryland  and  Connecticut. 
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panel  for  the  trial  of  a  particular  case  likewise  follows  the 
method  in  use  in  the  civil  courts,  the  only  difference  being 
the  number  of  peremptory  challenges  allowed  and  the 
greater  latitude  permitted  in  making  challenges  for  cause. 
The  number  of  peremptory  challenges  is  regulated  by  statute 
and  differs  considerably  with  respect  to  different  offenses. 
Usually  only  a  few  are  permitted  in  cases  involving  minor 
crimes,  whereas  in  felonies,  and  especially  in  murder  cases, 
as  many  as  twenty  or  thirty  may  be  allowed  to  each  side. 
There  are  no  limitations  on  challenges  for  cause. 

In  serious  cases  the  selection  of  a  jury  usually  consumes  a 
great  amount  of  time,  especially  if  the  case  is  bitterly  con- 
tested. Extensive  examinations  of  individual  jurors  are 
conducted  to  determine  bias  or  prejudice,  prejudgments  V 
concerning  the  merits  of  the  prosecution,  whether  the  juror 
is  opposed  to  capital  punishment,  and  so  on.  On  the  other 
hand,  in  prosecutions  of  a  minor  character,  and  in  cases 
where  the  defendant  is  not  represented  by  counsel,  the  selec- 
tion of  the  jury  is  handled  in  a  highly  expeditious  manner. 
Frequently  a  single  jury  serves  in  case  after  case  without 
leaving  the  court  room,  each  verdict  being  reached  by  brief 
conferences  in  the  jury  box. 

The  number  of  jurors  required  is  almost  universally 
twelve.  The  number  twelve  is  held  in  such  high  esteem 
that  not  even  the  defendant  himself  is  permitted  to  con- 
sent to  a  trial  with  a  smaller  number  in  most  jurisdictions. 
In  a  few  states  a  smaller  number  may  be  used  in  certain 
cases,  but  not  in  prosecutions  for  capital  offenses. 

When  the  jury  has  finally  been  selected,  the  jurors  are 
sworn  and  the  case  is  ready  to  proceed.  The  defendant  is, 
of  course,  present.  A  trial  without  him,  and  without  the 
constant  presence  of  the  judge,  would  not  be  lawful.  The 
accused  must  not  be  manacled  unless  there  is  a  real  danger 
of  his  escape.  He  is  entitled  to  have  full  and  free  com- 
munication with  his  counsel,  and  if  he  is  unable  to  employ 
an  attorney  the  state  will  generally  supply  one,  especially 
if  the  case  involves  one  of  the  more  serious  crimes.  He  is 
likewise  entitled  to  a  public  trial,  but  this  right  is  subject 
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to  such  regulation  as  is  necessary  to  maintain  order  and 
decorum  in  the  court  room. 

The  State's  Case. — The  prosecution  is  within  the  exclu- 
sive control  of  the  district  attorney  as  the  prosecuting  officer 
of  the  state.  His  position  is  analogous  in  most  respects  to 
that  of  the  attorney  for  the  plaintiff  in  a  civil  case,  but  he 
is,  in  addition,  the  official  representative  of  the  common- 
wealth and  his  duties  are,  in  a  measure,  semijudicial  in 
their  nature.  He  is  expected  to  make  every  possible 
effort  permitted  by  law  to  obtain  the  conviction  of  a 
defendant  if  the  facts  warrant  it,  but  it  is  also  his  duty  to 
avoid  using  his  authority  in  a  partisan  spirit.  He  should  .^^^ 
protect  defendants  against  persecution,  and  see  that  they 
are  given  the  protection  guaranteed  by  constitutional  and 
statutory  law. 

Frequently  the  private  prosecutor  finds  it  convenient  to 
have  his  own  private  attorney  assist  in  the  case.  Under 
such  circumstances  the  attorney  acts  in  an  advisory  capac- 
ity to  the  district  attorney,  the  latter,  however,  keeping 
complete  control  of  the  case  in  his  own  hands,  inasmuch  as 
the  responsibility  is  his.  Private  counsel  can  frequently 
render  valuable  aid  in  matters  of  investigation  and  in 
obtaining  evidence.  The  district  attorney  is  frequently 
overworked  and  unable  to  give  each  case  the  thought  and 
attention  which  it  requires.  When  the  case  gets  to  the 
court  room  the  district  attorney  takes  charge.  Some 
judges  permit  the  private  attorney  of  the  prosecutor  to  sit 
near  the  district  attorney  for  the  purpose  of  making  sug- 
gestions during  the  course  of  the  trial,  but  other  judges  will 
not  permit  it.  Generally  the  district  attorney  sits  in  an 
enclosed  space  in  front  of  the  judge's  bench.  He  confers 
freciuently  with  the  judge  concerning  the  methods  of  dis- 
posing of  the  court's  business,  but  when  a  case  is  on  trial, 
counsel  for  the  defendant  has  a  right  to  participate  in  all 
conferences. 

The  prosecution  has  the  burden  of  proof.  Accordingly, 
the  district  attorney  makes  the  opening  speech  to  the 
jury,*^stating  briefly  the  charges  contained  in  the  bill  of 
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indictment  and  outlining  the  evidence  to  be  offered  in 
support  thereof.  His  speech  performs  a  function  similar 
to  the  opening  address  of  plaintiff's  counsel  in  the  civil 
suit.  The  subsequent  steps  in  the  case  likewise  follow  the 
course  of  the  civil  trial.  The  district  attorney  calls  the 
witnesses  for  the  state,  beginning  generally  with  the  private 
prosecutor.  He  conducts  the  direct  examination  and  after 
the  cross-examination  by  defendant's  counsel,  he  may,  if 
occasion  requires  it,  conduct  a  redirect  examination. 
During  the  taking  of  testimony  the  district  attorney  has 
frequent  occasions  to  argue  questions  of  law  concerning  the 
admissibility  of  evidence  and  such  other  matters  as  affect 
the  conduct  of  the  trial.  When  all  of  the  witnesses  for  the 
state  have  been  examined  and  all  other  evidence  has  been 
introduced,  he  advises  the  court  that  the  prosecution  desires 
to  rest  its  case.  This  is  the  signal  for  the  accused  to  begin 
his  defense. 

Motions  by  Defendant. — When  the  evidence  for  the 
prosecution  has  been  completed,  the  first  thought  that 
engages  the  attention  of  the  defendant  and  his  counsel  is 
whether  the  state  has  made  out  a  case  which,  if  uncontra- 
dicted, establishes  the  guilt  of  the  defendant.  If  there  is 
a  shadow  of  doubt  on  the  subject,  counsel  will  move  for  the 
dismissal  of  the  prosecution  and  state  his  reasons  for  so 
doing.  The  motion  usually  takes  the  form  of  a  demurrer  to 
the  evidence  or  a  request  for  a  directed  verdict. 

A  demurrer  to  the  evidence  is  a  motion  to  the  court  to 
dismiss  the  case  on  the  ground  that  the  evidence  does  not 
warrant  a  submission  of  the  issue  to  the  jury.  The  judge 
is  asked  to  declare  what  the  law  is  upon  the  facts  in  evi- 
dence. The  motion  admits  the  truth  of  the  facts  shown  and 
every  fair  inference  which  may  be  drawn  from  them,  but 
denies  their  legal  sufficiency.  Accordingly,  if  the  evidence 
shows  that  the  defendant  committed  the  crime,  the  judge 
should  overrule  the  demurrer,  even  though  he  does  not, 
personally,  believe  the  evidence  to  be  true.  On  the  other 
hand,  he  should  sustain  the  demurrer  if  the  evidence  is 
not  sufficient  legally  to  justify  a  conviction,  regardless  of 
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what  his  own  opinion  may  be  concerning  the  guilt  of  the 
defendant. 

A  motion  for  a  directed  verdict  may  be  made  at  the  con- 
clusion of  the  state's  case  or  after  the  defendant's  case  has 
been  presented.  It  is  made  on  any  of  several  grounds,  as, 
for  instance,  that  there  is  no  competent  evidence  tending  to 
sustain  the  charge,  or  that  the  evidence  is  so  weak  that  a 
conviction  would  be  attributable  to  passion  or  prejudice. 
The  court  should  direct  a  verdict  for  the  defendant  if  it 
feels  that  a  verdict  of  guilty,  if  rendered,  would  have  to 
be  set  aside  as  a  matter  of  law.  On  the  other  hand,  if  there 
is  any  competent  evidence  to  support  the  charge,  even 
though  it  is  conflicting,  the  court  should  refuse  to  direct  a 
verdict  and  should  leave  the  matter  to  the  jury.  Both  of 
these  motions  are  illustrations  of  the  famihar  principle  of 
law  that  issues  of  fact  are  for  the  jury  and  issues  of  law  are 
for  the  court.  If  either  motion  is  overruled,  the  defendant 
takes  an  exception  for  the  purpose  of  laying  a  basis  for  a 
motion  in  arrest  of  judgment  in  case  the  jury  finds  him  guilty. 

The  Defense.^ — If  the  defendant's  motions  have  been 
overruled,  he  must  proceed  to  offer  his  defense.  Before 
doing  so,  he  and  his  attorney  consider  the  advisability  of 
a  finesse.  They  may  feel  that,  although  the  court  did  not 
see  fit  to  dismiss  the  case,  the  evidence  produced  by  the 
prosecution  is  so  weak  that  the  jury  is  not  likely  to  convict. 
The  attorney,  by  long  experience,  has  acquired  a  shrewd 
knowledge  of  how  juries  react  to  certain  kinds  of  testimony, 
and  he  may  decide  that  the  chances  of  an  acquittal  are 
favorable.  He  may  know  that  his  defense  is  so  inconclu- 
sive that  it  is  not  likely  to  help  matters.  Accordingly,  he 
rises  and  informs  the  court  that  the  defendant  offers  no 
evidence.  He  does  it  in  such  a  way  that  the  Hstening  jury 
is  expected  to  understand  that  he  considers  the  common- 
wealth's case  so  weak  that  a  defense  is  unnecessary.  He 
will  tell  the  jury  so  in  his  speech  later  on.  The  move  is  a 
risky  one,  but  it  is  frequently  made  successfully. 

If  the  defendant's  attorney  decides  to  call  witnesses,  the 
next  problem  which  he  must  consider  is  whether  he  should 
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put  the  defendant  on  the  stand  or  allow  him  to  exercise  his 
constitutional  right  of  remaining  silent.  The  lawyer  knows 
that  if  the  defendant  does  not  take  the  stand,  the  jury  may 
draw  damaging  inferences.  If  convinced  that  the  defend- 
ant is  innocent  and  that  he  is  intelligent  enough  to  tell  a 
straight  story,  he  will  call  him  as  a  witness.  If,  on  the  other 
hand,  he  is  suspicious  of  the  truthfulness  of  his  client's 
story,  or  thinks  he  will  not  make  a  favorable  impression, 
he  may  decide  that  it  is  better  not  to  call  him.  In  most 
states  the  law  does  not  permit  the  district  attorney  or  judge 
to  comment  unfavorably  upon  the  defendant's  failure  to 
testify.  The  theory  is  that,  inasmuch  as  the  constitution 
confers  the  right,  the  accused  should  not  be  indirectly 
deprived  of  the  benefits  of  the  right.  Furthermore,  the 
defendant  is,  in  most  states,  entitled  to  have  the  judge 
expressly  warn  the  jury  that,  in  arriving  at  a  verdict,  it 
must  not  take  into  consideration  the  defendant's  failure  to 
testify.  The  attorney  knows,  however,  that  a  warning  from 
the  judge  will  not  necessarily  control  the  minds  of  the 
jurors,  and  that  they  may,  if  they  wish,  draw  all  kinds  of 
inferences.  The  attorney  weighs  all  of  these  considerations 
and  acts  according  to  his  best  judgment.  If  the  accused 
does  take  the  stand,  he  thereby  waives  his  constitutional 
immunity  and  must  submit  to  cross-examination  by  the 
district  attorney.  In  practice,  defendants  frequently  exer- 
cise the  privilege  offered  by  the  constitution. 

When  witnesses  for  the  defense  are  called,  the  defendant's 
attorney  conducts  the  direct  examination  and  the  district 
attorney  cross-examines.  Each  side  objects  to  questions 
from  time  to  time.  The  judge  hears  arguments  on  the  dis- 
puted matters  and  renders  his  decision,  with  an  exception 
to  the  disappointed  party.  If  the  case  is  an  important 
one,  the  admission  or  exclusion  of  evidence  is  apt  to  be 
fought  with  considerable  vigor.  It  is  noteworthy  that 
doubts  are  resolved  more  frequently  in  favor  of  the  accused 
than  for  the  state.  The  reason  for  this  is  that  an  erroneous 
ruling  against  the  defendant  is  likely  to  result  in  a  new 
trial,  whereas  a  ruling  prejudicial  to  the  prosecution  will 
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result  in  nothing,  since  the  state  cannot  appeal  from  an 
acquittal.  Unless  the  judge  is  thoroughly  conversant  with 
the  law,  it  is  safer  for  him  to  overrule  the  district  attorney. 
By  so  doing,  he  avoids  the  possibility  of  an  unwelcome 
reversal  by  a  higher  court.  But  even  so,  it  may  be  that  his 
decision  is  a  wise  one.  If  the  defendant  is  given  the  benefit 
of  the  doubtful  points,  he  will  have  no  exceptions  of  conse- 
quence on  the  record,  and  his  conviction,  when  obtained, 
will  stand. 

Oftentimes,  where  the  evidence  is  circumstantial  or 
otherwise  not  free  from  doubt,  the  defendant  may  consider 
it  desirable  to  offer  evidence  to  show  that  he  enjoys  a  good 
reputation  in  the  community,  if  such  be  the  case.  The  jury 
is  entitled  to  consider  such  evidence  in  determining  the 
probabilities  as  to  his  having  committed  the  crime.  The 
rule  generally  is  that  the  state  may  not  show  the  commission 
of  other  offenses  as  evidence  that  he  probably  committed 
the  one  in  question,  but  if  the  defendant  offers  proof  of  his 
character,  the  state  is  at  liberty  to  attack  it  by  showing  that 
he  already  has  a  criminal  record.  The  habitual  criminal 
does  not  open  the  door  for  the  state. 

At  the  conclusion  of  the  defense,  counsel  is  likely  to  renew 
his  application  for  a  directed  verdict  on  grounds  similar 
to  those  previously  mentioned.  If  the  motion  is  overruled, 
the  case  is  ready  for  the  arguments  to  the  jury. 

Addresses  of  Counsel. — As  a  rule,  the  first  speech 
to  the  jury  is  made  by  the  district  attorney,  inasmuch  as 
the  state  has  the  burden  of  proof.  The  speech  may  consist 
merely  of  a  brief  statement  of  the  charge  contained  in  the 
indictment,  with  a  request  that  the  evidence  be  carefully 
considered  by  the  jury,  or  it  may  be  an  elaborate  argument 
assembling  all  the  points  brought  out  in  the  testimony, 
with  an  eloquent  plea  for  conviction.  The  less  important 
cases  are  usually  handled  with  groat  dispatch,  especially 
after  the  jurors  ha\e  l)een  serving  for  a  sufficient  length  of 
time  to  become  familiar  with  their  duties.  It  is  a  common 
practice  in  minor  cases  for  the  district  attorney  to  waive 
his   right    to   make   the   first  speech  and   to   confine  his 
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remarks  to  a  reply  to  the  arguments  of  counsel  for  the 
defense.  In  important  cases  he  makes  both  an  opening 
and  a  closing  speech. 

The  attorney  for  the  defendant  usually  takes  full  advan- 
tage of  his  opportunity  to  address  the  jury.  His  client 
expects  it,  and  it  is  the  way  in  which  the  lawyer  makes  his 
reputation.  An  eloquent  plea  is  very  satisfying  to  a 
defendant.  Technically  speaking,  the  attorney  is  expected 
to  confine  his  remarks  strictly  to  the  evidence  in  the  case, 
but,  in  practice,  he  resorts  to  every  possible  device  to 
appeal  to  the  emotions  of  the  jury.  Unless  he  can  exhibit 
a  record  of  success  in  a  large  majority  of  his  cases,  he  is  not 
a  popular  lawyer.  When  the  arguments  are  concluded, 
the  case  is  ready  for  the  judge's  charge. 

The  Charge  of  the  Court. — The  function  of  the  charge 
is  to  inform  the  jury  of  the  legal  aspects  of  the  case,  and  to 
point  out  to  them  how  they  are  to  analyze  the  evidence 
in  arriving  at  a  verdict.  The  judge  begins  by  stating  the 
nature  of  the  offense  with  which  the  defendant  is  charged, 
and  explains  what  evidence  is  necessary  to  justify  a  convic- 
tion. He  then  reviews  the  evidence  for  the  prosecution 
and  defense,  and  instructs  the  jury  how  to  weigh  it  in 
arriving  at  a  verdict.  He  tells  them  that  the  presumption 
is  that  the  defendant  is  innocent,  and  that  the  burden  is  on 
the  state  to  convince  them  "beyond  a  reasonable  doubt" 
that  he  is  guilty.  In  criminal  cases  a  verdict  of  guilty 
should  not  be  based  upon  a  mere  preponderance  of  proof. 
The  jury  should  be  convinced  that,  upon  all  the  evidence, 
there  can  be  no  reasonable  doubt  that  the  accused  is  guilty.  X 
In  this  respect  criminal  cases  differ  from  civil  ones,  for  in 
the  latter  no  presumption  is  indulged  in  favor  of  either 
litigant,  and  a  preponderance  of  proof  is  sufficient  to  justify 
a  verdict.  In  the  former,  the  accused  starts  with  a  pre- 
sumption that  he  is  innocent,  and  the  state  must  overcome 
the  presumption.  What  constitutes  reasonable  doubt  is 
difficult  to  define,  and  the  probabilities  are  that  few  jurors 
understand  the  definition  which  the  judge  gives  them. 
He  tells  them  that  it  consists  in  a  substantial  doubt  arising 
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from  the  evidence  or  lack  of  evidence,  such  as  an  honest, 
sensible,  and  fairminded  person  may  with  reason  entertain 
consistent  with  a  conscientious  desire  on  his  part  to  ascertain 
the  truth.  He  tells  them  that  the  state  is  not  required  to 
establish  guilt  beyond  any  possibility  of  doubt,  and  that 
they  should  not  acquit  for  the  mere  reason  that  there  is 
possibility  of  error,  but  only  if  they  have  a  reasonable 
doubt.  Assuming  that  the  jury  understands  what  he 
means,  it  is  not  unlikely  that  they  will  have  some  difficulty 
in  applying  the  doctrine. 

In  most  of  the  states — usually  because  of  constitutional 
or  statutory  provisions —  a  trial  judge  is  not  permitted  to 
comment  on  the  facts  in  such  a  way  as  to  indicate 
his  opinion  concerning  the  weight  of  the  evidence.  If  he 
does  so,  it  is  reversible  error.  Even  in  those  jurisdictions 
where  he  is  permitted  to  make  such  comments,  he  must 
accompany  them  with  very  specific  instructions  that  the 
jury  is  entitled  to  disregard  his  version  and  find  as  it  sees 
fit.  It  results  that  the  judge's  charge  is  confined  largely  to 
a  discussion  of  the  legal  aspects  of  the  case.  If  he  discusses 
the  evidence,  he  does  so  in  such  a  guarded  way  that  the 
jury  is  not  able  to  discern  what  his  personal  opinion  may  be. 
Putting  such  interpretation  upon  the  rule  that  the  law  is  for 
the  judge  and  the  facts  for  the  jury  does  not  please  the  jury. 
They  would  like  to  know  the  judge's  opinion. 

After  the  charge,  the  district  attorney  and  counsel  for 
defense  may  suggest  to  the  judge  that  he  has  made  certain 
errors  in  his  instructions  and  ask  that  they  be  corrected. 
Oftentimes,  also,  the  attorneys  prepare  specific  written 
points  for  charge,  and  request  the  judge  to  read  them  to  the 
jury.  The  judge  may  approve  or  disapprove  the  sugges- 
tions as  he  sees  fit.  If  he  approves  them,  he  instructs  the 
jury  accordingly.  If  he  refuses  a  defendant's  point,  he 
grants  him  an  exception.  The  district  attorney  generally 
takes  no  exceptions,  inasnuich  as  in  most  states  he  cannot, 
after  an  accjuittal,  take  an  appeal  to  a  higher  court. 

The  Verdict.  ^The  jury  is  now  ready  to  consider  the 
verdict.     It    frequently    happens    in    the    trial    of   minor 
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offenses  that  they  will  render  it  without  leaving  the  box. 
In  such  cases  the  foreman  passes  around  and  confers  with 
each  juror  and,  if  the  opinion  is  unanimous,  he  announces 
the  verdict.  If  the  case  is  a  serious  one  or  the  evidence  is 
conflicting,  or  if  any  one  juror  thinks  it  is  time  the  jury 
had  a  rest,  the  foreman  announces  that  they  wish  to  retire  to 
consider  the  verdict.  A  court  officer  conducts  them  to  the 
jury  room.  When  they  have  reached  a  conclusion,  they 
return  to  the  box  and  the  foreman  announces  it.  It  is 
essential  that  the  judge  and  the  accused  be  present  when 
the  verdict  is  announced.  The  accused  has  the  right  to 
have  the  jury  polled  if  he  sees  fit.  This  means  that  each 
juror  must  state  that  he  concurs  in  the  verdict  as  stated  by 
the  foreman.  Where  the  indictment  contains  more  than 
one  count,  the  jury  finds  a  verdict  on  each  count.  It 
may  find  not  guilty  on  some,  and  guilty  on  others.  If  the 
jury  reaches  a  verdict  after  the  court  has  adjourned,  it  may, 
with  the  consent  of  the  court,  reduce  its  finding  to  writing, 
seal  it,  and  separate  until  the  next  day.  This  is  called  a 
sealed  verdict.  It  is  not  permitted  in  capital  offenses.  A  ^ 
unanimous  verdict  is  almost  universally  required. 

Motions  in  Arrest  of  Judgment  and  for  New  Trials.— 
After  a  verdict  of  guilty,  the  defendant  may  make  a  motion 
to  the  court  for  an  arrest  of  judgment  or  for  a  new  trial. 

The  motion  for  an  arrest  of  judgment  is  taken  to  contest 
matters  appearing  on  the  face  of  the  record  which  would 
render  the  judgment  erroneous  if  given.  The  motion 
should  be  granted,  for  instance,  where  it  appears  that  the 
court  is  without  jurisdiction  to  try  the  case,  or  that  the  act 
of  assembly  on  which  the  indictment  was  framed  is  uncon- 
stitutional, or  that  the  indictment  is  insufficient  in  law,  and 
so  on.  Formal  defects  in  the  indictment  are  cured  by  the 
verdict,  but  defects  in  substance  are  not.  If  the  motion  is 
granted,  the  prisoner  is  discharged,  but  the  discharge  is  not 
a  bar  to  further  prosecution  for  the  same  offense.  If  the 
motion  is  overruled,  the  defendant  is  sentenced. 

A  motion  for  a  new  trial  is  based  upon  some  error  commit- 
ted in  the  course  of  the  trial  which  deprived  the  defendant  of 
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some  substantial  right  and  thereby  prevented  a  fair  and 
impartial  trial.  The  possible  grounds  for  the  motion  are 
many  and  include  such  matters  as  the  exclusion  of  proper 
evidence,  the  admission  of  improper  evidence,  an  erroneous 
charge  to  the  jury,  improper  conduct  of  jurors,  prejudicial 
remarks  of  the  district  attorney  or  judge,  newly  discovered 
evidence,  and  so  on.  It  is  usually  necessary  that  it  should 
appear  that  the  defendant  objected  to  the  alleged  irregularity 
at  the  time  it  occurred,  and  that  he  took  an  exception  to  the 
adverse  ruling  of  the  court.  The  motion  is  made  after  the 
verdict,  and  before  the  sentence  is  imposed.  The  motion 
sets  forth  the  allegations  of  error  and  prays  that  a  new  trial 
be  granted.  It  is  heard  before  the  court  en  banc  on  argu- 
ment day.  If  it  appears,  in  view  of  the  whole  cause,  that 
substantial  justice  has  been  done  and  that  the  verdict  is  a 
reasonable  one  under  the  evidence,  the  new  trial  will  be 
refused.  Technical  errors,  which  do  not  prejudice  the 
defendant  in  his  substantial  rights,  are  generally  considered 
as  an  insufficient  basis  for  the  granting  of  the  motion. 

The  Sentence. — If  all  motions  have  been  disposed  of 
against  the  defendant,  he  is  called  to  the  bar  of  the  court 
for  sentence.  The  sentence  is  the  penalty  imposed  by  the 
court,  and  consists  of  a  fine  or  imprisonment,  or  both.  The 
statutes  of  the  several  states  provide  for  the  penalties  to  be 
imposed  for  the  various  crimes.  Generally,  a  mininmm  and 
maximum  penalty  is  fixed,  and  the  court  is  allowed  to 
exercise  its  discretion  within  the  limits  prescribed.  The 
statutes  also  provide  for  various  types  of  penal  institutions 
for  different  kinds  of  offenses  and  for  different  classes  of 
convicts.  Frequently,  penitentiaries  are  provided  for  the 
custody  of  persons  convicted  of  felonies,  and  county  jails  for 
those  convicted  of  lesser  offenses.  Reformatories  and  houses 
of  correction  are  often  prescribed  for  juvenile  and  female 
prisoners. 

It  is  usual  for  the  attorney  for  the  defendant  to  make  a 
final  plea  for  mercy  before  the  judge  announces  the  sentence. 
He  is  usually  accompanied  to  the  bar  of  the  court  by  the 
mother,  fatlier,  wife,  cliildren,  or  employer  of  the  convicted 
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man,  and  he  asks  the  judge  to  hear  what  they  may  have  to 
say  in  mitigation  of  the  penalty.  The  judge  is  suppUed 
with  such  information  as  the  poHce  may  have  concerning 
the  past  record  of  the  prisoner  and,  if  the  record  is  not  a 
bad  one,  he  will  usually  listen  to  reasons  why  he  should  be 
lenient.  It  is  ordinarily  within  his  discretion  to  suspend 
sentence  and  place  the  convicted  man  on  parole  if  the  offense 
is  a  minor  one.  In  practice  this  is  frequently  done.  Hav- 
ing made  up  his  mind,  he  announces  the  sentence,  and  the 
prisoner  is  released  on  parole,  held  pending  the  payment  of 
the  fine,  or  sent  to  jail,  as  the  case  may  be.  The  prosecu- 
tion is  over,  unless  the  defendant  decides  that  he  will 
appeal  from  the  previous  refusal  of  the  court  to  arrest  the 
judgment  or  grant  a  new  trial.  If  either  of  these  motions 
is  made,  the  end  is  not  yet. 

Appeals. — The  statutes  of  the  United  States  and  of  the 
various  states  provide  for  the  taking  of  appeals  in  criminal 
cases  and  prescribe  the  method  of  procedure.  The  applica- 
tion must  generally  be  made  within  a  few  weeks  after  the 
final  judgment  of  the  trial  court.  There  are  numerous 
grounds  upon  which  appeals  may  be  taken.  The  privi- 
lege is  generally  open  to  the  defendant  whenever  a  final 
judgment  has  gone  against  him.  The  most  common 
illustrations  of  this  are  when  a  new  trial  has  been  refused 
or  when  a  motion  in  arrest  of  judgment  has  been  overruled. 

The  state  also  has  a  right  of  appeal  under  certain  cir- 
cumstances. In  some  states  the  commonwealth  may 
appeal  from  an  order  discharging  the  accused  before  trial 
or  from  a  judgment  quashing  an  indictment.  In  other 
states  the  only  remedy  for  the  state  under  such  circum- 
stances is  the  bringing  of  a  new  prosecution.  It  is,  a 
rather  general  rule  that  the  state  may  appeal  from  an 
order  of  a  trial  court  arresting  judgment  after  a  convic- 
tion. In  such  a  case  there  is  no  constitutional  right  of 
the  accused  involved.  Having  been  convicted,  he  may  not 
object  to  a  review  by  a  higher  court  of  an  order  made  by 
the  trial  court  discharging  him.  The  state,  however, 
cannot  appeal  from  the  decision  of  a  lower  court  granting 
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the  defendant  a  new  trial.  Such  an  order  is  not  considered 
a  final  judgment.  It  is  an  almost  universal  rule  that  the 
state  cannot  appeal  from  a  verdict  of  acquittal,  in  view  of 
the  constitutional  provisions  giving  a  defendant  the  right 
to  plead  former  jeopardy.^ 

Practically  speaking,  appeals  by  the  state  in  criminal 
cases  are  relatively  few.  Appeals  by  defendants  are  very 
common.  When  an  appeal  is  allowed,  it  generally  acts  as 
a  stay  of  the  sentence  until  the  appeal  is  finally  disposed  of. 
If  the  court  of  appeals  grants  the  new  trial,  the  whole 
criminal  process,  from  the  arraignment  onward,  has  to  be 
gone  over  again. 

Pardons. — If  the  defendant  has  pursued  all  of  his  various 
remedies  in  vain,  and  stands  convicted  and  sentenced,  he 
still  has  left  one  more  chance  for  freedom.  He  may  apply 
for  a  pardon.  Applications  for  pardons  are  addressed  to 
the  governor  of  the  state  or,  in  the  case  of  convictions  in 
a  federal  court,  to  the  President  of  the  United  States. 
The  procedure  is  regulated  by  statute.  Generally,  the 
governor  is  assisted  in  such  matters  by  a  board  composed 
of  the  attorney  general  and  various  other  political  officers 
of  the  state.  Formal  hearings  are  held,  and  the  matter 
is  argued  after  the  fashion  of  motions  made  in  court. 
The  application  admits  the  legality  of  the  conviction  and 
prays  for  mercy  on  other  grounds.  Usually  the  applica- 
tion is  made  after  the  convict  has  served  part  of  his  term 
of  imprisonment.  His  good  conduct  in  prison  is  generally 
urged  as  one  reason  why  he  should  be  pardoned.  Of  late 
years  pardons  have  become  quite  common. 
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CHAPTER  XIV 
COMMERCIAL  ARBITRATION 

In  General. — In  its  broad  sense,  arbitration  is  a  term 
used  to  designate  a  method  of  adjusting  disputes  between 
contending  parties  by  means  of  the  intervention  of  a 
third  party  or  parties  mutually  agreed  upon  for  the  purpose. 
It  has  been  found  useful  in  widely  differing  fields.  In  the 
realm  of  international  affairs  arbitration  has  been  adopted 
as  one  of  the  most  useful  means  of  preventing  resort  to  arms. 
In  the  field  of  industry  it  has  been  used  on  numerous  occa- 
sions in  adjusting  differences  between  capital  and  labor. 
Its  most  extensive  use,  however,  has  been  in  the  domain  of 
business,  and  it  is  this  application  of  the  principle  of  arbitra- 
tion that  is  of  interest  in  connection  with  a  study  of  judicial 
processes. 

In  a  commercial  sense,  arbitration  may  be  defined  as  the 
substitution,  by  consent  of  the  parties,  of  an  arbitrator  or 
board  of  arbitrators,  for  the  tribunals  of  justice  provided 
by  the  state. 

The  use  of  arbitration  as  a  means  of  adjusting  contro- 
versies is  very  ancient.  Its  origin  is  doubtful,  but  there  is 
sufficient  evidence  to  show  that  it  was  in  use  among  ancient 
races  at  least  as  far  back  as  Biblical  times.  During  the 
middle  ages  the  expansion  of  commercial  activity  and  the 
growth  of  international  trade  made  necessary  the  adoption 
of  a  simple  method  for  settling  the  disputes  constantly 
arising  among  merchants.  The  ordinary  procedure  of  the 
courts  was  unsatisfactory.  Legal  processes  were  overly 
technical;  the  legal  profession  was  often  unacquainted  with 
the  methods  and  customs  of  commerce;  and  finally,  the 
time  required  for  court  litigation  was  so  long  that  the  busi- 
ness interests  of  the  parties  suffered  unduly.  In  those 
countries  where  the  jury  system  prevailed,  it  was  found  that 
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such  a  mode  of  trial  was  not  well  adapted  to  handling  many 
types  of  commercial  disputes.  Finally,  if  the  controversy 
happened  to  involve  merchants  of  different  countries,  the 
difficulties  of  litigation  were  multiplied  to  such  a  degree 
that  it  was  not  resorted  to  unless  entirely  unavoidable. 
Arbitration  offered  a  solution  of  the  problem,  and  in  the 
course  of  time  it  came  into  common  use  throughout  the 
commercial  nations  of  Europe.^ 

Commercial  Arbitration  in  England. — The  evolution  of 
commercial  arbitration  in  England  is  of  especial  interest 
to  the  student  of  American  legal  institutions,  for  the  reason 
that  the  development  of  arbitral  procedure  in  the  United 
States  has  followed  a  substantially  similar  course. 

The  use  of  the  public  market  and  fair  as  a  method  of 
merchandising  in  early  England  provided  one  of  the  first 
occasions  for  the  introduction  of  the  arbitration  method. 
In  the  course  of  trade,  disputes  frequently  arose  between 
buyers  and  sellers  which  required  immediate  settlement. 
The  transient  character  of  the  business  made  resort  to  the 
law  courts  impracticable,  especially  as  sessions  were  infre- 
quent and  delays  inevitable.  To  meet  the  requirements  of 
the  situation,  the  merchants  devised  a  scheme  of  referring 
their  disputes  to  a  tribunal  composed  of  certain  of  their 
fellow  tradesmen  who  were  carrying  on  business  at  the  fair. 
The  procedure  was  in  the  form  of  an  arbitration,  wherein 
the  disputants  stated  their  case  and  the  disinterested 
referees  rendered  a  decision.  The  plan  was  found  to  be 
satisfactory,  and  in  the  course  of  time  it  came  into  con- 
siderable popular  use.  The  tribunals  were  called  "pie 
poudre  courts,"  or  "dusty  footed  courts,''  an  ap])ellation 
derived  from  the  nomadic  character  of  the  judges  and 
litigants.^ 

The  Yearbook  of  Edward  II  makes  frequent  references 
to  arbitration  councils,  and  this  leads  to  the  belief  that  the 
submission  of  disputes  to  this  method  of  settlement  was 

'Sec   RoHENUAUM,    "Report  on   C'oinniorriiil   Arbitration   in   England," 
liiiUftiii  XII,  Anicricim  .Iiulicalurc  Society. 
«  Ibid. 
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very  common  during  his  reign.  As  the  popularity  of 
arbitration  increased,  it  was  inevitable  that  a  test  should 
be  made  of  the  legality  of  an  agreement  to  arbitrate.  The 
question  arose  in  a  famous  case,  known  as  Vynior's  Case, 
decided  by  Lord  Coke  in  1609.  The  question  presented 
was  whether  a  party  could  revoke  his  agreement  to  submit 
a  dispute  to  arbitration  after  the  arbitrators  had  been  chosen 
but  before  an  award  had  been  made.  The  court  held  that 
' '  a  man  cannot  by  his  act  make  such  authority,  power,  or 
warrant  not  countermandable  which  is  by  the  law  and 
its  own  nature  countermandable."  In  other  words,  it 
was  decided  that  an  arbitrator  was  merely  the  agent  of 
the  parties,  and  that  either  party  might  at  any  time  with- 
draw the  agent's  authority  to  act,  and  so  defeat  the  arbitra- 
tion. It  has  been  said  that  the  reasoning  of  Lord  Coke 
was  fallacious  as  a  matter  of  law,  but,  however  this  may 
be,  the  rule  laid  down  was  followed  by  later  English  judges. 
It  led  to  the  adoption  of  a  fictitious  process  which  avoided, 
in  a  measure,  the  inconvenience  caused  by  the  decision. 
Inasmuch  as  it  was  a  common  practice  for  the  courts  to 
refer  cases  to  arbitration,  a  plan  was  adopted  wherein  it 
was  assumed  in  other  cases  that  an  action  had  been  com- 
menced and  had  been  duly  referred  to  arbitration  by  a  rule 
of  the  court.  This  was  called  "making  the  submission  a 
rule  of  court."  Its  object  was  to  give  the  arbitrator  a  legal 
status.  The  right  to  revoke  his  authority,  however, 
remained  unimpaired.^ 

A  statute'-  passed  in  1697  provided  that  a  person  who 
revoked  the  authority  of  an  arbitrator  whom  he  had 
appointed  thereby  put  himself  in  contempt  of  court.  This 
important  step  toward  making  arbitration  agreements 
effective  was  accomplished  by  providing  that  a  submis- 
sion, once  made  a  "rule  of  court,"  should  be  considered  as 
a  formal  order  of  the  court  and,  hence,  entitled  to  respect 
as  such.  In  practice,  the  submission  was  entered  as  a 
"rule"  on  the  court  records  upon  proof  by  affidavit  that 

^  See  Cohen,  "Commercial  Arbitration  and  the  Law,"  chap.  XIII. 
2  9  William  III,  c.  15. 


202  AMERICAN  COURTS 

the  agreement  had  been  made.  In  a  later  act  passed  in 
1833,^  it  was  provided  that,  only  upon  permission  of  the 
court  or  acquiescence  of  a  judge,  could  a  submission  be 
revoked  after  it  had  been  made  a  rule  of  court  by  agree- 
ment of  the  parties.  Until  1854  it  was  necessary  that  there 
should  be  a  clearly  expressed  intention  of  the  parties  to 
have  a  submission  made  a  matter  of  record,  but  the  Pro- 
cedure Act 2  of  that  year  provided  that  the  parties  were  to 
be  presumed  to  have  intended  their  submission  to  be  made 
a  rule  of  court  unless  their  agreement  contained  a  positive 
expression  to  the  contrary.  These  concessions  from  Parlia- 
ment indicate  a  steady  and  increasing  pressure  brought  to 
bear  by  the  business  interests.  Arbitrations  were  becoming 
more  frequent,  and  business  men  were  demanding  a  system 
of  procedure  which  would  strengthen  the  powers  of  arbi- 
trators. This  pressure  could  not  be  withstood;  Parliament 
was  forced  to  meet  the  demand.^ 

The  American  Civil  War  was  the  indirect  cause  of  a  rapid 
development  of  commercial  arbitration  in  England.  Dis- 
putes between  the  cotton  merchants  of  England  and  the 
cotton  shippers  of  the  United  States  became  so  numerous 
that  the  law  courts  were  unable  to  handle  them.  The  mer- 
chants determined  to  try  arbitration.  In  a  short  time  so 
many  of  the  disputants  demanded  arbitration  that  the 
Liverpool  Cotton  Association,  an  organization  of  brokers 
and  buyers,  officially  recognized  this  extra-legal  process  by 
appointing  an  Arbitration  Committee.  By  a  requirement 
of  the  Association,  every  contract  made  by  a  member  con- 
tained a  stipulation  that,  in  case  of  dispute,  the  question 
should  be  submitted  to  the  Arbitration  Committee  for  set- 
tlement. This  proved  so  satisfactory  to  the  Association 
that  in  a  short  time  practically  every  dispute  which  arose  in 
the  Liverpool  market  was  submitted  to  this  committee. 
In  most  cases  the  awards  of  the  arbitrators  were 
final,  inasmuch  us  the  ])artios,  altliough  legally  entitled  to 

»  3  and  4  William  IV,  c.  42,  s.  39. 

^  Ibid.,  sec.  17. 

'  RosEP^AUM,  np.  cit.  _     ,  • 
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an  appeal,  discovered  that  incurring  the  displeasure  of  their 
fellow  traders  far  outweighed  the  uncertain  advantage  of  a 
possible  reversal  by  a  court  of  law. 

iVs  a  result  of  the  successful  use  of  arbitration  in  solving 
the  problems  presented  by  the  tangled  situation  in  the 
Liverpool  Cotton  Market,  other  trades  were  encouraged  to 
adopt  similar  methods.  The  Liverpool  Corn  Trade  Asso- 
ciation soon  established  an  arbitration  committee,  and  later 
the  General  Brokers  Association  followed  suit.  The  Lon- 
don markets  next  took  it  up,  and  associations  operating  in 
the  Corn  Trade,  the  Oil  Seed  Trade,  the  Cotton  Trade,  and 
the  Coffee  Trade  set  up  arbitration  committees  of  their 
own.  Later,  professional  bodies,  such  as  the  architects, 
the  engineers,  the  real  estate  agents,  and  auctioneers, 
adopted  the  method,  and  the  movement  spread  all  over 
England.^ 

The  increased  popularity  of  arbitration  eventually  led  to 
its  establishment  on  a  permanent  legal  basis.  Such  a  result 
was  reached  after  years  of  agitation,  when  Parliament  in 
1889  passed  the  Arbitration  Act,  consolidating  and  revising 
the  then  existing  law  and  providing,  in  a  schedule,  a  simple 
set  of  rules  to  govern  the  procedure  in  all  arbitrations  where 
no  agreement  to  a  different  effect  was  made  by  the  parties. 
The  act  provided  that  a  submission,  unless  a  contrary 
intention  was  expressed  therein,  should  be  irrevocable 
except  by  leave  of  court,  and  should  have  the  same  effect 
as  if  it  had  been  made  an  order  of  the  court.  The  act  also 
provided  that  awards  of  arbitrators  should  be  enforced  in 
the  same  manner  as  judgments  rendered  in  courts  of  law. 

After  the  passage  of  the  Arbitration  Act,  the  use  of  arbi- 
tration rapidly  increased.  At  the  present  time  it  may  be 
said  to  amount  almost  to  a  system  of  jurisprudence  in  itself. 
Today  there  is  not  a  trade  or  professional  organization  in 
England  which  does  not  provide  some  means  for  the  arbi- 
tration of  disputes  arising  between  members  or  between 
members  and  others.  Frequently,  also,  the  facilities  of 
the  organization  are  placed  at  the  disposal  of  non-members 

1  Ibid. 
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engaged  in  similar  work.  It  is  not  surprising,  therefore, 
that  by  this  means  a  great  volume  of  litigation  is  avoided. 
Commercial  disputes  rarely  find  their  way  into  the  English 
courts.^ 

Commercial  Arbitration  in  the  United  States. — The 
settlement  of  disputes  by  arbitration  is  not  a  practice  of 
recent  growth  in  the  United  States.  As  early  as  1683  the 
Pennsylvania  legislature  passed  an  arbitration  statute  and, 
from  time  to  time,  other  states  have  passed  laws  on  the 
subject.  When  cases  involving  the  legal  status  of  arbitra- 
tion agreements  were  brought  before  the  American  courts 
for  consideration,  they  applied  the  rule  laid  down  in 
Vynior's  Case,  and  held  that  such  agreements  were  revoc- 
able. This  was  not  surprising,  in  view  of  the  fact  that  the 
common  law  of  England  was  followed  in  most  of  the  various 
states.  The  result  was  to  place  a  serious  obstacle  in  the 
path  of  developing  an  effective  system  of  arbitration. 

Another  difficulty  arose  on  constitutional  grounds. 
There  is  a  familiar  principle  of  constitutional  law  that 
every  man  is  entitled  to  his  day  in  court.  Compelling  him 
to  arbitrate,  even  though  he  has  agreed  to  do  so,  is,  in  effect, 
depriving  him  of  a  fundamental  right.  Accordingly, 
judges  have  for  many  years  held  agreements  to  arbitrate 
in  the  future  to  be  revocable,  on  the  ground  that  their 
enforcement  would  result  in  ousting  the  courts  of  their 
jurisdiction.  Such  a  result  was  considered  to  be  against 
public  policy.  ]Much  care  has  been  taken  not  to  permit 
any  tribunal  other  than  the  regularly  constituted  courts 
to  decide  questions  which  have  come  into  dispute.  The 
justification  for  such  a  point  of  view  is  not  apparent.  If 
parties  have  voluntarily  agreed  to  submit  to  arbitration, 
it  is  not  clear  why  they  should  be  allowed  to  plead  a  depri- 
vation of  the  right  of  access  to  the  courts.  The  United 
States,  as  a  whole,  has  not  fostered  the  idea  of  arbitration. 
One  reason,  doubtless,  is  that  not  until  recent  years  have 
the  courts  been  confronted  with  a  congestion  of  litigation. 
It  has  only  been  within  the  last  twenty  years  that  crowded 
'Ibid. 
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court  calendars  have  become  a  matter  of  concern.  Now 
that  delay  has  become  a  serious  evil,  there  is  a  rising  senti- 
ment in  favor  of  an  effective  arbitration  procedure. 

The  state  of  New  York  has  been  the  leader  of  the  move- 
ment among  the  states.  As  early  as  1768  the  New  York 
Chamber  of  Commerce  provided  for  commercial  arbitration 
by  the  appointment  of  committees  to  settle  disputes 
among  the  merchants.  The  rule  concerning  the  revoca- 
bility  of  the  powers  of  arbitrators  kept  presenting  itself, 
and  was  always  upheld  by  the  courts  as  being  the  common 
law  of  the  state.  For  many  years  the  Chamber  of 
Commerce  worked  in  vain  to  have  an  act  passed  to  make 
agreements  to  arbitrate  irrevocable.  Finally,  in  1920  it 
succeeded  in  obtaining  the  passage  of  the  Walton-Martin 
Act.^  This  act  makes  arbitration  agreements  irrevocable 
and  provides  that  awards  shall  have  the  same  binding  effect 
as  judgments  and  may  be  entered  and  enforced  as  such. 
The  mere  passage  of  the  act,  however,  was  not  sufficient. 
Its  constitutionality  had  to  be  tested. 

The  opponents  of  arbitration  wasted  no  time  in  bringing 
the  issue  before  the  Supreme  Court  of  the  United  States. 
In  the  case  of  Red  Cross  Line  v.  Atlantic  Fruit  Company,^ 
the  Supreme  Court  held  that  the  state  has  the  power  to 
confer  upon  its  courts  the  authority  ''to  compel  parties 
within  its  jurisdiction  to  specifically  perform  an  agreement 
for  arbitration."  The  passage  of  the  Walton-Martin 
Act,  together  with  the  decision  rendered  in  the  case  men- 
tioned, has  been  a  powerful  stimulus  to  the  use  of  commer- 
cial arbitration  in  New  York.  Trade  associations  and 
exchanges  soon  came  to  realize  that  at  last  their  arbitration 
agreements  had  been  made  enforcible.  Arbitration  clauses 
became  the  rule  rather  than  the  exception  in  contracts 
between  members  of  various  trade  associations.  Many 
organizations,  which  never  before  had  used  the  procedure, 
formed  arbitration  committees,  and  adopted  rules  and 
regulations  compelling  their  members  to  arbitrate. 

1  Vol.  2,  chap.  275,  1920  Laws. 

2  264  U.  S.,  109. 
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The  American  Arbitration  Association,  an  organization 
formed  for  the  promotion  and  advancement  of  arbitration 
throughout  the  United  States,  has  always  been  a  leader  in 
the  field.  Encouraged  by  the  action  of  the  Supreme  Court 
in  the  Red  Cross  Line  case,  the  association  determined  to 
secure  the  passage  of  similar  acts  in  other  states.  Largely 
as  a  result  of  its  efforts,  the  states  of  New  Jersey,^  Oregon, - 
and  Massachusetts^  have  adopted  arbitration  laws  which 
are  regarded  as  modern  and  comprehensive  in  their 
provisions. 

There  are  in  the  great  majority  of  the  states  some 
statutory  provisions  on  the  subject  of  arbitration.  The 
laws,  however,  are  distinctly  limited  in  their  scope.  As  a 
general  rule,  they  provide  only  for  the  arbitration  of  existing 
disputes,  agreements  to  arbitrate  in  the  future  not  being 
mentioned.  Either  party  may,  under  most  of  the  statutes, 
withdraw  from  the  arbitration  at  any  time  before  the  award 
is  made,  unless  the  submission  is  made  as  a  rule  of  court. ■* 
Frequently,  there  is  a  right  of  appeal  from  the  decision  of 
the  arbitrators  on  questions  of  fact  as  well  as  on  questions 
of  law,  and  this  tends  to  render  the  laws  ineffective.  As 
a  general  rule,  the  state  courts  hold  agreements  to  arbitrate 
disputes  in  the  future  unenforcible,  and  this  ruling  has 
done  more  than  anything  else  to  discourage  the  use  of 
arbitration. 

Inasmuch  as  commercial  transactions  are  frequently 
between  persons  living  in  different  states,  a  need  has  long 
been  felt  for  a  federal  act  dealing  with  the  subject  of  arbitra- 
tion. Until  recently  there  has  been  no  law  authorizing  the 
arbitration  of  matters  pertaining  to  interstate  commerce. 
In  1925''  such  an  act  was  passed  as  a  result  of  the  efforts 
of  the  American  Arbitration  Association,  the  New  York 
Chamber  of  Commerce,  and  the  American  Bar  xVssociation. 

'  Act  of  Mar.  21,  l'J2:j. 

»  Act  of  Feb.  25,  1025. 

»  Act  of  Apr.  19,  1925. 

*  Reporl  of  I^kjvI  Aid  Society  of  Philadelphia  on  .\rl)itration  Law.s,  1925. 

»  Act  of  Feb.  12,  1925. 
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The  Federal  Arbitration  Act  makes  valid,  irrevocable, 
and  enforcible  a  written  provision  in  a  contract  to  arbi- 
trate disputes  arising  under  the  contract,  as  well  as  a  written 
agreement  to  submit  an  existing  controversy  to  arbitration 
if  the  matter  relates  to  ''maritime  transactions  or  commerce 
among  the  several  states  or  with  foreign  countries." 
As  the  federal  courts  are  empowered  to  enforce  such  arbi- 
tration agreements  only  in  cases  in  which  they  would  nor- 
mally have  jurisdiction,  the  dispute  must  involve  a 
sum  of  three  thousand  dollars  or  over,  and  there  must  be 
diversity  of  citizenship  between  the  parties. 

The  constitutionality  of  the  Federal  Arbitration  Act  has 
not  as  yet  been  tested  in  the  courts,  but  the  United  States 
Supreme  Court  has  already  expressed  itself  very  definitely 
upon  the  enforcibility  of  agreements  entered  into  under  the 
New  York  Arbitration  Act.  Since  the  basic  principles  of 
both  acts  are  similar,  it  is  probable  that  the  Federal 
Arbitration  Act  will  be  held  constitutional. 

Arbitration  Illustrated.— Before  discussing  the  forms  of 
procedure  found  in  the  statutes,  an  illustration  of  the 
manner  in  which  an  arbitration  case  arises  may  be  illum- 
inating. Suppose  A,  a  member  of  the  New  York  Produce 
Exchange,  wishes  to  sell  to  B,  a  merchant  of  Yonkers,  a 
carload  of  fancy  Green  Mountain  potatoes.  The  parties 
meet,  draw  up  a  contract  of  sale,  and  include  in  the  con- 
tract a  clause  providing  that  in  event  of  any  dispute  arising 
over  the  terms  of  the  agreement,  such  dispute  shall  be  sub- 
mitted to  the  Board  of  Arbitration  of  the  New  York 
Produce  Exchange,  and  that  the  parties  shall  be  governed 
by  the  rules  and  regulations  of  that  exchange  with  regard 
to  the  procedure  in  the  arbitration.  Subsequently  B 
receives  notice  from  the  railroad  company  that  the  car  is 
on  a  siding  in  the  railroad  yards.  The  shipment  has  been 
sent  with  sight  draft  attached  to  the  bill  of  lading;  so  B 
pays  the  draft  and  receives  the  bill  of  lading.  He  has  paid 
for  the  potatoes  and  the  freight,  but  has  not  yet  had  an 
opportunity  to  inspect  the  potatoes.  Upon  inspection  he 
finds  that  they  are  plain  Cobbler  potatoes,  a  much  inferior 
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variety.  B,  of  course,  becomes  indignant  and  immediately 
telephones  A,  who  refuses  to  adjust  the  matter.  B  then 
communicates  with  the  Board  of  Arbitration  of  the  Produce 
Exchange,  explains  his  case,  and  requests  the  board  to 
compel  A  to  arbitrate  the  case.  The  committee  directs  B 
to  bring  his  contract  to  its  office.  An  examination  of  the 
contract  is  made  and,  if  it  contains  an  arbitration  clause, 
the  machinery  of  the  board  starts  to  function.  Inasmuch 
as  the  parties,  by  their  contract,  have  agreed  to  submit 
disputes  to  the  board,  that  body  has  jurisdiction  of  the 
case.  Furthermore,  the  board  has  the  facilities  of  a  regu- 
larly constituted  court  and  may  summon  A  to  attend  the 
hearing.  If  A  does  not  attend,  B  produces  his  evidence 
and  a  hearing  is  held  without  A.  If  B's  contentions  are 
proved  to  its  satisfaction,  the  Board  of  Arbitrators  will 
make  an  award  in  his  favor,  stating  the  amount  of  damages 
to  which  he  is  entitled.  If,  on  the  other  hand,  A  does 
attend  the  hearing,  then  the  evidence  of  both  parties  is 
heard,  and  they  are  subjected  to  questioning  and  cross- 
examination  by  the  arbitrators.  If  the  arbitrators  are 
satisfied  that  the  potatoes  are  not  those  contracted  for 
by  B,  they  will  compute  the  damages  and  grant  an  award 
to  B  for  the  appropriate  amount.  Suppose  the  losing 
party,  say  A,  in  this  case,  does  not  pay  the  award.  B  may 
then  take  the  written  award  of  the  arbitrators  to  the  clerk 
of  the  court  and  have  it  entered  as  a  judgment  against  A. 
Such  a  judgment  is  as  binding  and  effective  as  a  judgment 
rendered  by  any  court  having  jurisdiction.  The  entire 
procedure  nuiy  consume  a  few  hours,  or  perhaps  a  week  or 
so,  but  this  is  negligible  compared  to  the  time  which  would 
be  lost  in  a  court  of  law. 

Statutory  Arbitration  Procedure. — There  are  certain 
clKuacteristic  stops  followed  in  practically  all  arbitration 
matters.  In  the  first  place,  the  parties  usually  insert  a 
clause  in  their  contract  ])roviding  that,  in  case  of  dispute, 
they  will  submit  their  difTcrcnces  to  arbitration,  and  that 
they  will  abide  by  the  award  of  the  arbitrators.     This 
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clause  fixes  the  number  of  arbitrators  who  shall  decide  the 
question  and  the  manner  in  which  they  shall  be  chosen. 

The  second  step  follows  after  a  dispute  has  arisen  and 
takes  the  form  of  a  submission.  This  submission  contains 
a  brief  statement  of  the  facts  of  the  case  and  the  conten- 
tions of  the  parties.  The  names  of  the  arbitrators  selected 
appear  therein,  together  with  a  statement  that  the  parties 
agree  to  submit  their  dispute  to  the  arbitrators  and  to 
abide  by  their  decision,  award,  or  order.  The  parties  also 
authorize  the  clerk  of  the  court  of  the  particular  county  in 
which  the  arbitration  is  conducted  to  enter  the  award 
on  the  court  records  as  a  judgment.  Both  parties  sign  the 
submission  and  thereafter  they  are  bound  by  it,  with  no 
power  of  revocation  except  by  mutual  assent. 

Where  the  parties  have  no  arbitration  clause  in  their 
contract  but  subsequently^  agree  to  submit  their  dispute  to 
arbitration,  the  first  step  in  the  process  is  the  signing  of  a 
submission.  The  submission  under  these  circumstances  is 
just  as  effective  as  when  it  is  done  pursuant  to  the  terms  of 
a  contract. 

Another  situation  arises  where  one  of  the  disputing 
parties  to  a  contract  containing  an  arbitration  clause 
refuses  to  cooperate.  Under  the  New  York  Act,  the  party 
willing  to  arbitrate  may  petition  the  court  having  juris- 
diction to  order  the  arbitration  to  proceed.  The  act 
authorizes  the  court,  upon  presentation  of  the  contract 
containing  the  arbitration  clause,  to  appoint  the  arbitrator 
or  arbitrators  for  the  party  refusing  to  cooperate,  and  to 
direct  the  hearing  to  proceed.  The  court  will,  however, 
first  satisfy  itself  that  the  making  of  the  contract  is  not  in 
issue,  and  that  the  party  asking  for  the  arbitration  has  not 
himself  refused  to  submit  to  arbitration.  If  either  of  these 
questions  is  in  issue,  the  court  may  order  a  jury  trial  to 
determine  them,  and  if  the  verdict  affirms  the  contract 
and  finds  that  there  has  been  no  refusal  to  arbitrate  on  the 
applicant's  part,  the  hearing  is  ordered  to  proceed.  In 
the  New  York  Act  there  is  a  very  useful  provision  which 
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eliminates  the  possibility  of  a  party  successfully  refusing  to 
proceed  on  the  ground  that  he  is  already  proceeding  in  an 
action  at  law.  The  act  provides  that,  upon  motion  to  the 
court  by  the  party  willing  to  arbitrate,  the  court  may  order 
a  stay  of  the  legal  proceedings  until  such  time  as  the  arbitra- 
tion has  been  concluded.  After  the  award  has  been  made 
and  entered  as  a  judgment,  it  is  a  bar  to  a  future  action  at 
law. 

After  the  signing  of  the  submission  the  case  is  ready  to 
go  to  a  hearing.  The  arbitrators,  by  a  written  notice,  inform 
the  disputants  of  the  date,  time,  and  place  of  the  hearing, 
and  order  them  to  appear  and  bring  with  them  their 
records.  The  parties  meet  at  the  scheduled  time  and 
place  and  present  their  evidence,  either  orally  or  in  writing 
as  the  arbitral  tribunal  may  require.  The  arbitrators  have 
the  same  power  to  order  the  production  of  books,  evidence, 
and  documents  as  any  court  of  law,  and  can  compel  by 
subpoena  the  appearance  of  necessary  witnesses.  The 
evidence  may  or  may  not  be  required  to  be  given  under 
oath,  according  to  the  desire  of  the  arbitrators.  Should 
one  of  the  contestants  refuse  to  attend  the  hearing,  the 
arbitrators  may  hear  the  other's  testimony  and  make  an 
award  upon  the  merits  of  the  controversy,  notwithstanding 
the  absence  of  a  party.  If  the  hearing  cannot  be  completed 
at  one  sitting,  the  arbitrators  hold  other  sessions.  The 
hearings  are  informal.  There  are  no  formal  pleadings  and 
few,  if  any,  rules  of  evidence. 

After  all  the  evidence  is  in,  the  hearing  is  concluded. 
The  arbitrators  discuss  the  merits  of  the  case  and,  upon 
reaching  a  decision,  make  an  award.  This  award  to  be 
enforcihle  iiiiisl  be  in  writing,  subscril)ed  to  by  the  arbitra- 
tors and  acknowledged  in  the  same  form  as  a  deed.  It  con- 
tains the  findings  of  the  arbitrators,  and  their  order  to  the 
losing  party  to  perform  a  certain  duty.  If  the  contract  or 
the  sul)mission  sets  a  time  limit  for  the  completion  of  the 
arbitration,  the  award  nuist  be  made  within  such  t^ime. 
Inasmuch  as  the  decision  of  the  arbitrators  is  to  have  the 
force  and  effect  of  a  judgment  of  a  court  of  law,  it  is  impor- 
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tant  that  the  award  be  in  such  form  that  the  successful 
party  may  procure  from  the  court  a  judgment  based  upon 
the  finding. 

Once  an  award  has  been  made  by  an  arbitral  tribunal,  it 
is  subject  to  attack,  under  the  New  York  Act,  only  for  such 
wrongs  perpetrated  by  the  arbitrators  as  might  have 
improperly  influenced  their  decision.  Briefly,  it  may  be  said 
that  in  the  event  that  the  arbitral  tribunal  has  been  guilty 
of  any  kind  of  misbehavior  by  which  the  rights  of  any  party 
have  been  prejudiced,  there  exists  a  right  of  appeal.  The 
court  has  the  power  to  modify  or  correct  an  award  in  those 
cases  where  there  has  been  an  evident  miscalculation  of 
figures,  or  an  evident  mistake  in  the  description  of  any  per- 
son, thing,  or  property  referred  to  in  the  award,  or  where 
the  award  is  imperfect  in  matters  of  form  not  going  to  the 
merits  of  the  controversy. 

After  the  award  has  been  rendered  and  any  necessary 
corrections  have  been  made,  it  is  entered  by  the  clerk  of 
the  court  as  a  judgment.  It  is  necessary,  as  soon  as  the 
judgment  is  entered,  to  file  certain  papers  to  perfect  what 
is  called  the  "judgment  roll."  The  papers  include  the  sub- 
mission, a  copy  of  the  award  (duly  signed  and  acknowl- 
edged), a  copy  of  the  judgment,  and  any  special  orders  that 
may  have  been  made  by  the  court  in  the  course  of  the  arbi- 
tration. A  judgment,  when  entered,  has  the  same  force 
and  effect  as  a  judgment  rendered  in  a  court  action  and  may 
be  enforced  in  the  same  manner. 

Trade  Arbitration. — Arbitration  in  accordance  with 
statutory  provisions  is  not  the  only  effective  method  of 
accomplishing  amicable  adjustments  of  commercial  dis- 
putes. For  many  years  trade  organizations  have  been  using 
a  system  of  arbitration  which  depends  for  its  efficacy 
entirely  upon  forces  within  the  trade  itself.  Realizing 
that  arbitration  offered  the  most  practical  method  of  hand- 
ling certain  types  of  controversies,  these  associations 
evolved  a  method  of  procedure  which  was  able  to  function 
without  statutory  sanction.  The  thing  which  made  this 
possible  was  the  authority  and  influence  which  the   trade 
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association  exercised  over  its  members.     The  manner  m 
which  the  matter  has  been  accomphshed  is  interesting. 

The  first  step  is  the  formulation  of  rules  and  regulations 
to  be  followed  in  arbitration  matters.  Usually  these  rules 
are  made  a  part  of  the  constitution  or  by-laws  of  the  asso- 
ciation, and  all  members  are  required  to  subscribe  to  them 
as  a  condition  of  membership.  The  regulation  of  primary 
importance  provides  that  all  members  are  required  to  sub- 
mit their  disputes  to  a  committee  on  arbitration  selected 
by  the  association.  This  committee  is  empowered  to  order 
the  parties  to  appear  before  it  and  present  their  case.  An 
opportunity  is  given  to  each  to  offer  testimony  and  submit 
such  documentary  evidence  as  may  have  a  bearing  on  the 
issue,  and  for  this  purpose  hearings  are  held  at  times  con- 
venient to  the  parties.  When  the  evidence  is  all  in,  the 
committee  makes  an  award  deciding  the  controversy.  The 
regulations  provide  that  the  award  is  to  be  taken  as  final. 

At  first  there  were  difficulties  in  finding  means  for  com- 
pelling the  parties  to  submit  their  disputes  to  the  committee, 
and  also  in  forcing  them  to  comply  with  an  award  after  it 
had  been  rendered,  inasmuch  as  the  parties  were  legally 
entitled  to  take  their  case  to  a  court  of  law.  The  problem 
is  now  solved  by  providing  in  the  by-law^s  of  the  associa- 
tion that  any  member  who  refuses  to  submit  his  case  or  to 
abide  by  an  award,  is  subject  to  expulsion  from  the  associa- 
tion. This  plan  is  successful,  for  the  reason  that  the  advan- 
tages of  membership  in  the  organization  are  usually  so 
great  that  a  member  is  willing  to  conform  to  the  arbitration 
reciuirements  rather  than  risk  expulsion. 

Trade  arbitration  has  long  been  popular  in  England,  and 
it  has  been  used  for  many  years  in  certain  lines  of  business 
in  the  United  States,  n()tal)ly  among  members  of  stock  and 
produce  exchanges.  In  recent  years  there  has  been  a 
notable  increase  in  its  use  in  such  fields  as  the  motion  i)icture 
industry,  the  silk  industry,  the  textile  industry,  and  the 
leather  trade. 

The  usefulness  of  arbitration  of  this  character  is  limited, 
however,  to  those  trades  in  whicli  there  exists  an  effective 


COMMERCIAL  ARBITRATION  213 

trade  organization.  Unless  the  association  is  able  to  bring 
strong  pressure  to  bear  upon  its  members,  the  system  will 
not  work  satisfactorily.  This  is  one  of  the  reasons  why 
it  is  desirable  that  arbitration  be  placed  upon  a  firm  legal 
foundation  by  the  adoption  of  comprehensive  laws  on  the 
subject.  A  statutory  method  of  procedure  will  supple- 
ment the  procedure  of  the  trade  associations  and  make  it 
effective.  It  is  not  intended  as  a  substitute.  Trade 
organizations  will  probably  always  be  the  most  effective 
agencies  for  promoting  arbitration. 

Advantages  of  Arbitration. — The  advocates  of  the  arbi- 
tration method  of  settling  controversies  believe  that  it 
has  many  definite  advantages  over  the  alternative  method 
of  court  litigation.  Their  arguments  are,  on  the  whole, 
good  ones. 

It  is  pointed  out  that  one  of  the  chief  grievances  which 
the  business  man  has  against  a  court  trial  is  its  publicity. 
Men  are  often  unwilling  to  disclose  their  private  affairs 
in  the  presence  of  trade  rivals  and  curious  spectators. 
Notoriety  confers  no  benefits  and,  furthermore,  it  is  unpleas- 
ant. In  arbitration,  on  the  other  hand,  there  is  a  mini- 
mum of  embarrassment  from  this  source,  inasmuch  as 
hearings  are  usually  conducted  in  private. 

In  the  second  place,  arbitration  affords  an  expert  method 
of  adjudication.  Business  disputes  are  frequently  on 
technical  matters  involving  trade  customs  and  commer- 
cial practices  unfamiliar  to  the  ordinary  citizen.  If  the 
case  is  tried  before  a  jury,  it  is  necessary  not  only  to  prove 
the  facts,  but  to  educate  the  jurors  in  the  terminology  and 
usages  of  the  business;  otherwise,  they  are  not  able  to 
understand  the  matter  in  its  true  light.  It  is  possible  to 
do  this  in  a  trial,  but  it  is  a  tedious  and  awkward  process. 
When  the  matter  is  taken  before  a  board  of  arbitrators 
acquainted  with  the  customs  of  the  business  there  is  no 
such  difficulty  encountered.  The  arbitrators  are  able  to 
grasp  the  situation  without  undue  loss  of  time  and  effort. 

Again,  it  is  said  that  arbitration  saves  time  and  that  a 
final  determination  is  reached  in  a  small  fraction  of  the 
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period  required  for  litigation  in  the  courts.  This  is  indubi- 
tablj'  true.  It  results  from  the  fact  that  there  are  no  formal 
pleadings  to  be  prepared,  from  the  fact  that  the  case  is  not 
required  to  await  its  turn  on  the  trial  list,  and  also  from  the 
fact  that  there  are  few  formalities  observed  at  the  hearing. 

Arbitration  is  generally  a  cheaper  form  of  procedure 
than  a  court  action  for  several  reasons.  As  a  rule  attornej^s 
are  not  necessary,  and  when  they  are  employed,  their 
services  are  not  generally  extensive.  The  costs  are  con- 
fined to  fees  for  the  arbitrators,  and  these  are  generally 
small.  Occasionally  stenographers  are  employed,  but  this 
is  unusual.  As  appeals  are  infrequent,  the  cost  of  printing 
records  is  seldom  encountered. 

Arbitration  generally  has  the  advantage  of  conserving 
friendly  relations  between  the  parties.  Litigation  in  open 
court  is  apt  to  engender  animosity.  In  the  arbitration 
room  the  parties  are  dealing  with  fellow  members  of  the 
trade,  and  the  atmosphere  is  likely  to  be  more  restrained. 
Men  want  the  good  opinion  of  their  associates.  It  has 
frequently  been  noted,  also,  that  the  existence  of  an  agree- 
ment to  arbitrate  tends  to  bring  about  voluntary  settle- 
ments in  a  great  many  cases.  The  parties  are  forced  to 
adopt  a  fairminded  attitude  if  they  wish  to  maintain  the 
good  opinion  of  the  trade.  ^ 

There  are  also  certain  disadvantages  to  the  arbitration 
method.  In  many  cases  trade  controversies  involve  cer- 
tain difficult  problems  of  legal  rights,  the  solution  of  which 
is  necessary  to  a  fair  decision.  Arbitrators  may  be  well 
informed  on  trade  customs  but  be  little  acquainted  with 
legal  principles.  There  is  a  danger  that  awards  may  be 
given  which  are  fundamentally  unsound  and,  when  this 
occurs,  the  ends  of  justice  nuiy  be  defeated.  Certainly, 
it  will  often  happen  that  the  decisions  will  be  different 
from  those  which  would  l)e  reached  in  a  court  of  law,  and 
there  is  a  question  whether  this  is  a  desirable  result.  The 
difficulty  can,  doubtless,  be  overcome  by  using  lawyers  as 
arbitrators  where  there  are  serious  legal  problems,  or  by 

>  See  article  in  vol.  9,  no.  3,  Journal  of  the  Aiiiericaa  Judicature  Society. 
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making  arrangements  whereby  legal  questions  can  be 
submitted  to  a  court  for  decision. 

On  the  whole,  it  cannot  be  doubted  that  arbitration 
offers  many  very  definite  advantages.  It  would  be  a 
mistake,  however,  to  conclude  that  it  is  a  cure-all  for  the 
difficulties  of  litigation  in  general.  There  are  many  types 
of  disputes  which  are  not  suitable  for  adjustment  by  volun- 
tary tribunals.  In  fact,  it  is  not  clear  that  arbitral  methods 
can  be  extended  very  far  beyond  the  handling  of  business 
controversies,  and,  even  here,  an  important  factor  is  the 
existence  of  definite  trade  relationships.  Persons  who 
enter  into  occasional  business  transactions  with  strangers 
are  not  usually  in  the  frame  of  mind  to  accept  arbitration 
when  a  dispute  arises.  Perhaps,  when  the  methods  are 
better  understood,  it  will  be  possible  to  extend  its  useful- 
ness to  fields  other  than  those  of  trade. 

In  conclusion,  it  may  be  remarked  that  there  is  a  real 
need  for  a  thorough  revision  of  the  law  in  those  states  which 
have  not  recently  dealt  with  the  matter.  The  business 
interests  of  the  country  are  entitled  to  have  the  legal  status 
of  arbitration  agreements  definitely  established  on  a  basis 
which  will  afford  them  the  opportunity  to  use  arbitration 
in  those  matters  which  are  adapted  to  its  use. 
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CHAPTER  XV 
THE    PROBLEM    OF   IMPROVING    LEGAL   PROCEDURE 

Throughout  the  centuries  mankind  has  been  endeavoring 
to  devise  a  satisfactory  system  for  the  administration  of 
justice.  The  attainment  of  this  objective  has  been  one 
of  the  great  ideals  of  organized  society.  The  difficulties 
have  been  many,  and  at  no  time  in  the  world's  history  has 
there  been  a  general  conviction  that  an  ideal  system  has 
been  found.  Today  the  same  problem  exists,  and  the 
solution  still  appears  to  be  far  off.  It  will  be  well  to  con- 
sider a  few  of  the  reasons  why  the  matter  has  presented  so 
many  difhculties,  and  to  discuss  some  of  the  projects  which 
are  relied  upon  to  bring  about  a  closer  approximation  of 
our  aspirations. 

Conditions  of  the  Problem. — In  considering  the  defects 
in  the  administration  of  justice,  it  is  essential  that  the  sub- 
ject be  approached  with  a  proper  mental  attitude.  There 
is  a  tendency,  hard  for  most  people  to  resist,  to  regard 
justice  as  an  absolute  rather  than  a  relative  matter.  People 
are  prone  to  adopt  an  idealistic  conception  and  apply  the 
abstract  test  of  perfection,  which  is  the  thing  to  be  desired, 
though  notions  of  what  it  is  are  extremely  vague.  Justice 
is  syniboHzed  with  a  statue  of  a  beautiful  woman  who, 
with  unseeing  eyes,  holds  in  her  hand  a  scales  by  which  all 
matters  are  to  be  weighed  and  exactly  determined.  By 
such  a  test  the  results  are  unduly  disappointing.  It 
should  be  remembered  that  law  deals  with  human  and  not 
abstract  justice;  that  human  justice  may  not  rise  higher 
than  the  potentialities  of  human  nature  permit;  that  the 
quality  of  the  judgments  of  courts  is  limited  l)y  the  capa- 
bilities of  the  judges;  that  witnesses  will  be  no  more  truth- 
ful or  intelligent  than  other  members  of  society;  that  the 
verdicts  of  juries  will  be  no  wiser  than  the  opinions  of 
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other  dozens  of  citizens.  It  is  a  trite  saying  that  the  func- 
tioning of  an  institution  is  conditioned  by  the  human 
agencies  which  operate  it,  but  it  is  one  which  is  frequently 
forgotten. 

There  are  many  difficulties  in  the  administration  of 
justice.  If  the  objective  which  the  courts  are  seeking  to 
attain  is  considered,  it  becomes  apparent  that  the  project 
is  a  very  ambitious  one.  The  law  aims  to  provide  a 
remedy  for  every  form  of  injury  of  a  justiciable  nature  to 
which  the  state  or  its  citizens  are  subject,  and  the  courts 
are  called  upon  to  provide  the  means  for  carrying  this 
object  into  efTect.  The  issues  to  be  determined  may  be 
simple  or  they  may  be  of  every  degree  of  complexity. 
Whatever  legal  tangles  the  wit  of  man  may  devise,  the 
courts  must  be  prepared  to  unravel. 

Courts  of  justice  must  transact  their  business  with  the 
tools  at  hand.  Inasmuch  as  the  instrumentalities  are  for 
the  most  part  fallible  human  beings,  the  paths  of  justice 
are  beset  with  such  difficulties  as  usually  attend  the  adjust- 
ment of  human  affairs.  Courts  must  decide  controversies  ^ 
upon  the  basis  of  testimony  given  by  varying  types  of 
witnesses,  intelligent  or  stupid,  honest  or  dishonest,  well 
informed  or  ignorant.  If  the  true  facts  are  not  disclosed, 
a  failure  of  justice  results.  Usually  witnesses  are  honest; 
oftentimes  they  are  intelligent,  but  very  frequently  they 
are  not  well  informed.  Called  upon  to  describe  trans- 
actions or  events  which  happened  weeks  or  months  before, 
they  have  to  struggle  not  only  with  their  faulty  faculties  of 
perception,  but  also  with  the  limitations  of  their  memories. 
It  results  that  most  testimony  is  unsatisfactory  to  a  greater 
or  less  degree. 

Then,  there  is  the  question  of  the  jury.  No  matter  how 
carefully  jurors  may  be  selected,  they  are  likely  to  be 
persons  with  the  usual  imperfections  of  mankind.  They 
will  sometimes  be  actuated  by  emotion;  they  will  sometimes 
fail  to  perceive  falsehood ;  they  will  often  be  unable  to 
weigh  probabilities  with  nicety;  they  will  not  always  be 
able  to  understand  the  refinements  of  the  law.     Therefore, 
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their  verdicts  will  not  always  be  just.  If  trial  before  a 
judge  is  substituted  the  probabilities  of  error  in  the  findings 
of  fact,  may  in  some  cases  be  reduced,  but  they  cannot  be 
eliminated. 

Another  element  in  the  situation  is  the  lawyers.  Law- 
yers are  usually  intelligent  but,  since  that  quality  is  a 
matter  of  degree,  it  sometimes  occurs  that  they  are  not 
wise  enough  for  the  task  in  hand.  It  may  also  happen  that 
they  are  not  well  enough  informed  on  the  subject  in  dis- 
pute. Sometimes,  too,  lawyers  are  swayed  by  partisan- 
ship, and  occasionally,  it  must  be  admitted,  by  motives 
not  entirely  disinterested.  When  these  things  occur, 
justice  may  go  astray. 

Finally,  there  is  the  judge.  His  task  is  a  difficult  one. 
He  should  know"  all  the  law,  but,  in  fact,  no  judge  does  know 
all  the  law  or  even  a  small  part  of  it.  He  informs  himself 
as  occasion  requires.  It  frequently  happens  that  he  falls 
into  error  during  the  course  of  a  trial,  and,  if  he  does,  justice 
is,  at  least,  delayed.  Furthermore,  he  is  frequently 
required  to  interpret  old  rules  of  law  to  meet  changed  con- 
ditions and,  at  times,  to  devise  new  rules  to  cover  questions 
which  have  never  before  been  adjudicated.  It  can  hardly 
be  expected  that  he  shall  always  reach  the  correct  result, 
assuming  that  there  is  a  satisfactory  test  for  determining 
what  the  correct  conclusion  should  be. 

Delays  in  the  administration  of  justice  are  not  always  an 
evil.  A  moment's  thought  discloses  that  a  certain  amount 
of  delay  is  inevitable  in  judicial  proceedings  and,  further- 
more, that  it  is,  in  a  measure,  desirable.  In  the  first  place, 
time  is  recpiired  for  an  investigation  of  the  facts  by  the 
attorneys  in  the  case.  Then  again,  a  reasonable  period 
must  be  allowed  for  the  preparation  of  the  pleadings.  The 
defendant  must  be  given  an  opportunity  to  prepare  a 
defense  after  he  is  informed  of  the  nature  of  the  claim 
against  him.  Finally,  the  case  nmst  be  listed  for  trial,  and 
thereafter  the  parties  must  be  given  an  opportunity  to  sub- 
poena witnesses  and  assemble  their  evidence.  These  vari- 
ous preliminaries  require  time,  but  if  they  consume  only 
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a  period  of  a  few  weeks  there  is  little  cause  for  complaint. 
They  may  be  designated  as  "delays,"  but  the  nature  of 
litigation  makes  them  unavoidable.  Furthermore,  such  a 
period  of  postponement  has  definite  advantages.  The  par- 
ties are  given  time  to  "cool  off."  A  trial  in  the  first  heat  of 
controversy  is  not  so  likely  to  be  conducted  in  a  dis- 
passionate and  orderly  manner.  Also,  the  intervening 
time  is  a  fruitful  period  for  settlements.  If  parties  can  be 
induced  to  adjust  their  differences  amicably,  the  results  are 
generally  more  satisfactory  to  everyone  concerned.  Last- 
ing animosities  are  usually  by-products  of  litigation. 
V  When  delays  in  bringing  cases  to  trial  are  protracted 
beyond  a  reasonable  length  of  time,  they  may  no  longer  be 
regarded  as  necessary  incidents  of  litigation.  The  subject 
is  one  of  great  importance  in  any  program  for  correcting 
existing  evils. 

When  the  subject  of  reforming  a  political  or  social 
institution  is  approached  many  difficulties  appear  and 
must  be  overcome.  Nowhere  are  the  obstacles  more  pro- 
nounced than  in  the  field  of  judicial  procedure.  There  are 
many  factors  in  the  situation.  In  the  first  place,  the  evils 
which  exist  must  not  only  be  perceived,  but  they  must  be 
acknowledged  to  exist  by  a  considerable  number  of  the 
legal  profession,  otherwise  no  change  can  be  accomplished. 
Lawyers  are,  as  a  rule,  conservative.  The  forces  of  tradition 
and  habit  exercise  upon  them  a  powerful  influence.  Altera- 
tions of  procedure  are  distressing  to  those  who  have  learned 
how  to  use  the  existing  system.  They  are  likely  to  reason 
that,  while  present  methods  may  not  be  all  that  could  be 
wished  for,  yet  there  is  no  assurance  that  a  different  system 
will  be  any  better.  At  any  rate,  it  will  upset  things.  Accor- 
dingly, both  skepticism  and  inertia  must  be  overcome.  If 
improvements  are  to  be  brought  about,  many  persons  must 
cooperate.  Consequently,  the  state  of  professional  opinion 
is  an  important  factor. 

Again,  it  is  discovered  that  a  faulty  code  of  procedure  is 
not  without  its  benefits  to  certain  classes  in  the  community, 
and  that  those  who  enjoy  the  advantages  are  always  ready 
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to  oppose  a  change.  Unscrupulous  persons  learn  how  to 
turn  the  weak  links  of  procedure  to  their  advantage  and  are 
usually  able  to  present  a  plausible  case  when  a  change  is 
under  consideration.  Delays  in  the  administration  of  jus- 
tice are  highly  desirable  to  the  dishonest  debtor  and  to  vio- 
lators of  the  criminal  law.  Neither  class  is  lacking  in 
political  influence. 

Finally,  if  a  substantial  number  of  persons  agree  that  the 
rules  of  procedure  should  be  altered,  there  is  always  more  or 
less  difficulty  in  getting  reformers  to  agree  upon  what  should 
be  done.  Oftentimes  the  making  of  a  very  simple  revision 
in  the  code  of  procedure  is  attended  by  much  arduous  work. 
The  matter  must  be  considered  by  a  committee  of  lawyers 
and  judges;  it  must  be  discussed  in  a  meeting  of  the  bar 
association;  it  must  be  presented  to  a  committee  of  the 
legislature,  and  finally,  it  must  be  debated  on  the  floor  of 
the  general  assembly.  Occasionally  there  must  be  an 
amendment  to  the  constitution  and,  when  this  is  the  case, 
many  additional  steps  have  to  be  taken.  The  labor  of  the 
advocates  of  change  is  usually  without  recompense,  and  few 
are  willing  to  undertake  it.  The  picture  is  discouraging 
but  is  not  an  untrue  one,  and  it  is  important  that  it  be 
recognized.  It  results  that  the  progress  of  legal  reform  is 
usually  slow  and  difficult. 

Delays  of  Justice. — The  subject  of  delays  is  the  one, 
above  all  others,  that  has  received  the  most  attention  from 
those  who  have  essayed  to  point  out  the  evils  attending 
the  administration  of  justice.  There  can  be  little  doubt 
that  the  subject  is  one  which  must  always  be  at  the  fore- 
front of  any  discussion  devoted  to  the  project  of  improving 
court  procedure.  It  has  been  pointed  out,  times  without 
number,  that  a  delay  in  justice  is  usually  a  denial  of  jus- 
tice, and  the  theme  has  been  so  well  developed  that  it 
reciuires  no  extended  discussion.  Anything  which  tends  to 
retard  the  progress  of  litigation  l)ey<)n(l  reasonable  limits  is 
an  evil  which  ought  to  be  corrected. 

Delay  resembles  the  many-headed  hydra  of  mythology. 
It  is  an  evil  of  many  phases  and  very  difficult  of  extirpation. 
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It  may  appear  at  any  stage  of  a  lawsuit,  be  slain  by  a 
judicial  Hercules,  and  appear  again  at  a  later  stage.  The 
many  forms  which  it  may  assume  make  it  difficult  to  attack. 
It  is  not  an  isolated  problem.  The  delay  may  be  the  result 
of  the  procrastination  of  lawyers;  it  may  be  the  result  of 
an  archaic  system  of  pleading;  it  may  be  occasioned  by 
the  overcrowded  condition  of  a  court's  calendar;  it  may  be 
a  consequence  of  faulty  trial  procedure;  it  may  be  the  out- 
come of  inadequate  processes  for  enforcing  a  judgment; 
it  may  be  the  result  of  a  complex  judicial  structure;  it 
may  be  the  consequence  of  a  complicated  system  of  appel- 
late procedure,  and  so  on.  Accordingly,  the  problem  of 
delay  cannot  be  attacked  as  a  detached  matter.  Delays 
are  rather  to  be  considered  as  reasons  why  particular 
phases  of  judicial  procedure  should  be  overhauled.  One 
of  the  tests  to  be  applied  in  determining  the  efficacy  of  any 
legal  process  should  be,  Does  it  function  expeditiously? 
If  it  does  not,  it  is  wanting  in  a  very  essential  particular. 
Applying  the  standard  stated  to  the  situation  existing 
in  many  American  commonwealths  discloses  that  there  is 
much  need  for  a  thorough  revision  in  matters  of  procedure. 
Current  discussions  in  circles  devoted  to  the  consideration 
of  legal  matters  reveal  that  there  is  widespread  dissatis- 
faction with  the  slowness  of  the  courts  in  disposing  of  liti- 
gation. The  complaints  come,  not  only  from  the  public 
and  press,  but  from  lawyers  and  judges,  including  some  of 
the  most  distinguished  members  of  the  profession.  The 
subject  is  discussed  at  almost  every  bar  association  meet- 
ing, and  many  committees  have  been  appointed  to  investi- 
gate conditions  and  suggest  remedies.  Various  societies 
have  been  formed  with  the  avowed  object  of  promoting 
legal  reform,  and  some  of  them  are  accomplishing  very 
definite  results.  The  judges  in  many  communities  have 
likewise  been  devoting  their  energies  to  the  matter  and 
in  many  instances  they  have  been  able  to  correct  such 
abuses  as  lend  themselves  to  direct  action.  In  short  it 
may  be  said  that  the  state  of  informed  opinion  is  such  that 
it  holds  out  a  promise  of  definite  progress  in  the  near  future, 
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though    the    reaUzation    of    all    desirable    changes    must 
necessarily  be  long  postponed. 

Basic  Principles. — In  the  early  period  of  development  of 
the  Enghsh  common  law  the  details  of  judicial  procedure 
were  worked  out  long  before  there  had  been  any  systematic 
development  of  the  substantive  rights  of  individuals. 
The  theory  seemed  to  be  that  if  a  satisfactory  method  of 
trial  were  provided,  the  adjustment  of  legal  rights  would 
follow  as  a  matter  of  course.  In  consequence  of  this  con- 
ception, a  very  elaborate  plan  of  procedure  was  evolved, 
and  the  paramount  objective  of  the  law  was  to  place  the 
machinery  at  the  disposal  of  the  litigant.  A  proper  trial 
meant  the  observance  of  a  multitude  of  forms.  Procedural 
formulae  had  a  subjective  significance.  Procedure  was  an 
end  in  itself.  The  trial  by  battle  and  trial  by  oath  provided 
the  means  whereby  right  and  justice  asserted  itself.  Later 
on,  a  more  rational  method  of  trial  was  adopted,  but  tradi- 
tional conceptions  persisted  to  a  considerable  degree  and 
trial  by  jury  was  developed  in  an  atmosphere  of  formality. 
Litigants  were  encouraged  to  demand  the  observance  of 
the  formal  rules  of  the  game.  A  particular  method  of 
procedure  became  a  vested  right. 

When  the  substantive  law  reached  its  full  maturity,  the 
fundamental  rights  of  the  individual  were  placed  upon  a 
firm  foundation.  There  was  no  longer  the  same  need  for 
sheltering  the  litigant  behind  a  breastwork  of  procedural 
entanglements.  If  he  obtained  his  substantive  rights,  the 
ends  of  justice  were  accomplished.  Unfortunately,  it  has 
taken  a  long  while  for  this  truth  to  become  evident.  It  is 
well  recognized  in  England  and  continental  countries  today, 
and  court  procedure  has  been  remodeled  upon  a  more  intelli- 
gent basis.  In  the  United  States  progress  has  been  nmch 
slower,  and  the  system  of  judicial  procedure  is  still 
excessively  complicated. 

Procedure  is  a  means,  not  an  end.^  Its  function  is  merely 
to  accomplish  the  enforcejnent  of  substantive  legal  rights. 

'  See  address  of  Dean  Roscoe  Pound  in  American  Bar  Association 
Journal,  August,  1926. 
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If  this  be  true,  it  results  that  a  litigant  has  no  vested  interest 
in  the  observance  of  the  rules  of  procedure  as  such.  All 
that  he  should  be  entitled  to  demand  is  that  he  be  given  an 
opportunity  for  a  fair  and  impartial  trial  of  his  case.  He 
should  not  be  permitted  to  invoke  the  aid  of  technical  rules 
merely  to  embarrass  his  adversary.  Concretely  expressed, 
this  means  that  he  should  not  be  permitted  to  obtain  the 
quashing  of  an  indictment  for  formal  errors;  he  should  not 
be  permitted  to  delay  the  trial  of  a  case  for  days  and  weeks 
by  an  extended  examination  of  jurors;  he  should  not  be 
permitted  to  insist  upon  a  mistrial  because  of  a  variance 
between  allegations  and  proof  when  the  matter  is  suscepti- 
ble of  correction  without  violence  to  substantial  rights,  and 
so  on.  The  law  reports  are  full  of  instances  where  justice  is 
perverted  or  delayed  because  of  an  undue  worship  of  form. 
If  the  administration  of  justice  is  to  be  placed  on  a  business- 
like basis,  a  different  conception  of  the  function  of  procedure 
must  be  adopted. 

American  jurisprudence  is  still  suffering  from  the  idea 
that  litigation  may  be  handled  by  a  mechanical  process. 
People  cling  to  the  notion  that  if  the  rules  of  procedure  can 
only  be  arranged  in  such  a  way  as  to  give  the  contestants  a 
chance  to  fight  it  out,  justice  will  emerge  triumphant.  Liti- 
gation resembles  a  game  in  which  the  most  highly  skilled 
player  wins.  Dean  Wigmore  has  called  this  the  sporting 
theory  of  justice,  and  the  term  is  an  apt  one.  The  theory 
is,  of  course,  an  absurdity  and  finds  no  intelligent  defender. 
Justice  is  not  a  lovely  maiden,  to  be  won  in  a  stadium  by  a 
knight  in  armor.  It  is  an  elusive  ideal  which  must  needs  be 
pursued,  by  many  acting  in  concert.  The  rules  of  the  chase 
are  merely  a  means  to  an  end.  If  such  a  concept  is  adopted, 
the  problem  of  procedural  reform  is  placed  upon  a  rational 
basis. 

It  would  be  interesting  to  consider  in  detail  the  various 
defects  which  have  become  apparent  in  the  existing  system. 
To  do  so,  however,  would  require  much  space  and  would 
involve  a  discussion  of  many  technical  matters  familiar  only 
to  the  trained  lawyer.     The  student  who  desires  to  pursue 
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the  subject  will  find  a  vast  amount  of  literature  at  his  dis- 
posal. The  bar  association  reports,  the  law  reviews,  and 
the  journals  of  various  organizations  devoted  to  a  study  of 
procedural  problems  contain  a  wealth  of  material  on  the 
subject.  Out  of  these  discussions  have  come  numerous 
proposals  for  improving  present  methods.  A  consideration 
of  a  few  of  the  more  important  ones  will  indicate  both  the 
nature  of  the  matters  requiring  correction  and  the  character 
of  the  remedial  measures  considered  best  calculated  to 
accomplish  results. 

Unification  of  Courts. — It  requires  no  very  profound 
study  to  convince  one  that  the  court  systems  in  many  of 
the  American  states  are  needlessly  complex.  This  is  par- 
ticularly true  with  respect  to  the  judiciaries  of  the  older 
states,  and  it  is  also  noticeable  in  some  of  the  other  large  or 
populous  ones.  The  explanation  is,  for  the  most  part, 
historical. 

In  the  olden  days  when  population  was  sparse  and 
commercial  activity  of  small  dimensions,  the  needs  of 
litigants  were  supplied  by  a  small  number  of  courts.  As 
time  passed,  more  facilities  became  necessary,  and  the  legis- 
latures were  asked  to  provide  them.  Sometimes  they 
enlarged  the  size  of  existing  courts  by  increasing  the  num- 
ber of  judges,  but  frequently  they  created  new  and  inde- 
pendent tribunals  in  a  more  or  less  haphazard  manner. 
In  some  cases  new  courts  were  established  to  take  over  cer- 
tain of  the  functions  exercised  by  the  old  courts;  in  other 
instances  the  new  courts  were  designed  to  assume  a  similar 
type  of  jurisdiction,  except  as  to  the  monetary  limits  of 
suits  brought;  in  still  other  cases  the  new  courts  were  given 
a  jurisdiction  substantially  concurrent  with  existing  ones. 
These  methods,  if  they  may  properly  be  called  methods, 
were  sometimes  followed  with  regard  to  all  of  the  three  main 
divisions  of  courts — the  minor  judiciary,  the  trial  courts, 
and  the  courts  of  appeals.  As  a  consequence  there  are 
today  in  some  states  two  or  more  separate  and  independent 
courts  of  appeal,  three  or  more  separate  and  distinct  courts 
of  original  jurisdiction  in  each  county,  and  two  or  more  dis- 
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tinct  types  of  minor  tribunals  in  particular  counties  or  cities 
of  the  state.  Considering  that  oftentimes  there  are  several 
independent  trial  courts  with  exactly  the  same  jurisdiction 
within  a  given  city,  and  that  there  are  sometimes  dozens  of 
justices  courts  within  the  same  area,  it  can  be  seen  what  a 
cumbersome  system  a  lack  of  foresight  has  created.^ 

The  objections  to  such  a  galaxy  of  courts  are  several. 
In  the  first  place,  such  an  elaborate  system  involves  a  very 
wasteful  expenditure  of  public  money.  Usually  it  is  nec- 
essary that  separate  court  rooms  be  provided;  that  a 
complete  staff  of  court  officials  be  employed,  and  that  a  com- 
plete system  of  court  records  be  maintained  for  each  court. 
These  things  mean  a  duplication  of  equipment  oftentimes 
without  any  compensating  benefits  to  the  community. 
A  more  serious  evil,  however,  is  the  effect  which  a  compli- 
cated system  of  independent  courts  has  upon  the  conduct 
of  litigation.  The  worst  phase  of  the  matter  is  the  endless 
number  of  jurisdictional  questions  which  are  presented 
because  of  it.  There  is  great  difficulty  in  determining 
whether  a  certain  civil  suit  or  criminal  prosecution  should  be 
brought  in  a  county,  municipal,  or  justice's  court,  or  per- 
haps in  a  municipal,  common  pleas,  or  district  court,  or 
whether  an  appeal  should  be  taken  to  a  circuit,  superior, 
or  supreme  court,  and  so  on.  If  the  lawyer  makes  a  wrong 
selection,  the  case  is  thrown  out  and  has  to  be  begun  all 
over  again.  The  case  is  delayed  and  additional  expense  is 
incurred  because  there  is  no  method  whereby  the  prelimi- 
nary proceedings  can  be  saved  by  a  simple  transfer  of  the 
case  from  one  court  to  another.  The  courts  are  virtually 
strangers,  and  each  insists  that  its  own  procedure  be  care- 
fully observed.  The  decentralized  system  furthermore 
results  in  serious  inequalities  in  the  distribution  of  work 
among  the  various  courts.  Some  judges  are  idle  during 
parts  of  the  year,  while  others  are  struggling  hopelessly 
with  more  business  than  they  are  able  to  handle. 

One  remedy  for  the  situation  described  lies  in  the  unifica- 
tion and  consolidation  of  the  entire  judicial  structure  of  the 

1  See  appendix  A. 
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state.  This  subject  has  received  considerable  attention 
in  recent  years,  and  it  is  being  quite  widely  advocated. 
The  general  principles  which  should  be  followed  in  a  pro- 
gram of  unification  were  well  stated  some  years  ago  in  a 
report  prepared  by  a  committee  of  the  American  Bar 
Association.^     The  introductory  statement  is  as  follows: 

The  whole  judicial  power  of  each  state,  at  least  for  civil  causes,  should 
be  vested  in  one  great  court,  of  which  all  tribunals  should  be  branches, 
departments,  or  divisions.  The  business,  as  well  as  the  judicial  adminis- 
tration, of  this  court  should  be  thoroughly  organized  so  as  to  prevent 
not  merely  waste  of  judicial  power,  but  all  needless  clerical  work, 
duplication  of  papers  and  records,  and  the  like,  thus  obviating  expense 
to  litigants  and  cost  to  the  public. 

The  plan  suggested  is  that  the  whole  judicial  power  be 
concentrated  in  one  court  having  three  chief  branches: 
(1)  county  courts,  having  exclusive  jurisdiction  of  all  petty 
causes,  all  of  them  to  constitute  in  the  aggregate  one  branch, 
with  numerous  local  offices  where  papers  may  be  filed,  and 
as  many  places  for  the  hearing  of  causes  in  each  county 
as  the  exigencies  of  business  may  require;  (2)  a  superior 
court  of  first  instance  in  each  county,  having  general  orig- 
inal jurisdiction  at  law,  in  equity,  in  probate,  and  in 
kindred  matters,  the  court  to  be  divided  into  appropriate 
divisions  for  each  class  of  business;  (3)  a  single  ultimate 
court  of  appeals,  with  such  branches  as  are  necessary  for 
the  transaction  of  different  types  of  business  or  for  sessions 
in  different  parts  of  the  state. 

It  is  recommended  that  supervision  of  the  business 
administration  of  the  whole  court  be  committed  to  one 
high  official  of  the  court,  who  would  be  responsible  for 
failure  to  utilize  the  judicial  power  of  the  state  effectively. 
He  should  have  power  to  assign  judges  to  particular 
branches  or  localities  as  the  necessities  of  litigation  might 
reciuiro.  He  should  also  have  authority,  subject  to  general 
rules,  to  assign  or  transfer  causes  for  hearing  to  different 
courts,  and  to  eciualize  the  amount  of  business  in  each. 
It  is  also  suggested  that  each  main  division  of  the  court 

'  .American  Bar  .Vssociation  Reports  1909. 
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be  placed  in  charge  of  a  judge,  with  supervisory  control 
similar  to  that  to  be  exercised  by  the  chief  judicial  officer 
of  the  state  and  subject  to  the  supervision  of  the  latter. 
In  brief,  it  is  proposed  that  the  courts  be  consolidated  in 
such  a  way  that  there  shall  be  a  centralized  control  of  the 
judicial  and  business  administration  of  the  entire  court 
system,  to  the  end  that  all  court  business  may  be  dispatched 
in  an  orderly  and  efficient  manner.  It  is  suggested  that  the 
legislation  carrying  the  plan  into  effect  lay  down  the  general 
principles  to  be  followed,  but  leave  the  details  to  rules  of 
court  to  be  devised,  altered,  and  improved  as  experience 
may  dictate. 

The  unified  court  plan  needs  only  to  be  stated  to  make  its 
advantages  apparent.  It  should  not  be  thought,  how- 
ever, that  there  is  any  finality  in  the  particular  scheme  out- 
lined. The  important  thing  is  that  the  general  principle 
be  recognized.  The  details  must  necessarily  depend  upon 
the  local  situation  in  a  particular  state.  Furthermore,  it 
may  be  that  such  a  radical  revision  of  a  state's  judiciary  is 
more  than  may  reasonably  be  expected,  considering  the  con- 
stitutional difficulties  and  the  many  interests  which  would 
be  disturbed.  It  is,  however,  an  ideal  worthy  of  careful 
consideration. 

Judicial  Councils. — A  less  ambitious  project  than  the 
unified  court  system,  but  one  having  a  somewhat  similar 
objective,  is  the  judicial  council.  The  idea  of  a  council, 
composed  of  judges  and  lawyers,  to  promote  judicial  reform 
is  a  comparatively  recent  one  in  the  United  States,  but  in 
the  last  few  years  it  has  spread  all  over  the  country.  The 
inspiration  was  derived  from  the  success  of  the  English 
Rule  Committee,  established  originally  by  the  Judicature 
Act  of  1875,  and  subsequently  remodeled  into  an  excellent 
instrumentality  for  promoting  the  efficient  administration 
of  justice.  The  plan  seems  to  offer  a  practical  basis  for 
action  and  to  hold  out  prospects  for  the  accomplishment  of 
many  desirable  reforms. 

.  A  judicial  council  is  a  body  of  men  organized  for  the  study 
of  procedural  problems  and  for  adopting  measures  to  bring 
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about  a  better  system  of  administering  justice.  As  a  rule, 
the  council  is  established  by  legislative  action,  and  the 
statute  prescribes  its  organization,  powers,  and  duties. 
Generally,  the  chief  justice  of  the  state  is  made  chairman; 
the  other  members  are  appointed  either  by  the  chief  justice 
or  the  governor,  and  include  one  or  more  justices  of  the 
highest  court,  several  judges  of  inferior  courts,  and  several 
representatives  of  the  bar.  As  a  rule,  the  members  serve 
without  compensation,  but  they  are  usually  supplied  with 
a  salaried  secretary.  The  expenses  of  the  council  are  paid 
by  the  state. 

The  functions  and  duties  of  the  judicial  council  may  be 
summarized  as  follows: 

1.  To  initiate  investigations  and  gather  statistical 
information  concerning  the  conditions  existing  in  the 
various  courts  of  the  state  as  respects  the  disposition  of 
judicial  business. 

2.  To  study  the  organization  of  the  state  judiciary  and 
the  rules  of  procedure  under  which  the  various  courts  oper- 
ate, including  the  statutory  provisions  on  the  subject  and 
the  methods  used  in  practice. 

3.  To  receive  and  consider  suggestions  from  judges, 
public  officials,  lawyers,  and  others  concerning  defects  in  the 
administration  of  the  law  and  means  for  its  improvement. 

4.  To  prepare  reports  concerning  the  facts  found,  and  to 
make  recommendations  concerning  methods  to  be  adopted 
in  correcting  existing  faults,  and  to  submit  such  reports 
to  the  legislature  as  a  basis  for  future  action. 

5.  To  submit  suggestions  to  the  several  courts  concerning 
ways  of  promoting  uniformity  of  practice  and  of  expediting 
judicial  ])usiness.' 

For  the  purpose  of  enabling  the  council  to  accomplish  the 
various  matters  stated,  it  is  usual  for  it  to  be  authorized  to 
order  the  production  of  evidence  and  to  compel  the 
attendance  of  witnesses. 

■  Sec  Paui,,  Cmaulks  H.,  "The  Judicial  Council  Movoniont,"  in  Journal 
of  American  Judicature  Society,  October,  102(). 
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The  advantages  of  the  judicial  council  are  evident. 
In  the  first  place,  it  provides  the  means  for  a  continuous, 
thorough,  and  scientific  study  of  defects  in  procedure,  and 
this  is  a  thing  which  has  long  been  needed.  In  the  second 
place,  the  distinguished  and  representative  character  of  the 
council  makes  possible  an  authoritative  opinion  on  the 
condition  of  afTairs  existing  in  the  courts,  and  insures  a 
careful  consideration  of  recommendations  made  for  improv- 
ing these  conditions.  Finally,  the  council  plan  fixes  respon- 
sibility for  results  and  places  it  upon  men  who  are  best 
qualified  by  training  and  experience  to  assume  it.  The 
extent  to  which  the  movement  has  already  progressed 
seems  to  indicate  that  the  judicial  council  will  be  one  of  the 
principal  agencies  for  legal  reform  in  the  future.  The 
experiment  is  of  too  recent  development  to  permit  any 
definite  conclusions  as  to  its  success.  It  appears,  however, 
to  promise  results  of  great  importance.^ 

Rule -making  Power. — It  has  been  many  times  pointed 
out  that  one  important  reason  why  American  courts  fail 
to  function  efficiently  is  that  the  courts  have  too  little 
control  over  the  rules  which  regulate  the  conduct  of  litiga- 
tion. Under  the  common  law  the  courts  were  considered 
to  possess  this  power  and,  theoretically,  they  do  today,  but 
in  practice  their  authority  is  very  much  restricted  by  statu- 
tory provisions.  In  America  generally,  the  policy  has  been 
adopted  of  regulating  matters  of  procedure  by  detailed 
practice  acts  which  leave  to  the  courts  very  little  discretion 
in  directing  the  conduct  of  their  own  particular  business. 
It  has  been  assumed  that  it  is  possible  for  a  legislature  to 
prescribe  a  fixed  code  of  procedure  which  will  answer  the 
needs  of  every  type  of  litigation  and  provide  the  means 
for  handling  every  kind  of  problem  which  may  arise  in  the 
courts.  The  assumption  is  an  erroneous  one  and  contrary 
to  all  judicial  experience. 

The  results  are  unfortunate.  It  has  relieved  the  courts 
of  all  responsibility  for  handling  their  business  expeditiously 
and  deprived  them  of  all  initiative  in  devising  new  methods 

1  See  generally  the  Journals  of  the  American  Judicature  Society. 
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for  improving  procedure.  The  court  has  become  a  sort  of 
passive  agent  for  dispensing  remedies,  rather  than  an 
active  instrumentaUty  for  administering  justice.  Also, 
it  has  deprived  the  pubUc  of  abihty  to  fix  responsibihty  for 
the  state  of  affairs  on  any  particular  persons.  The  courts 
can  refute  the  charge  of  laxity  by  asserting  that  they  are 
merely  doing  what  they  are  directed  to  do,  and  the  legis- 
lature is  too  indefinite  an  aggregation  to  be  held  for 
anything.     There  the  matter  rests. 

Again,  the  inspiration  has  come  from  England.  In 
that  country  they  long  ago  adopted  the  plan  of  regulating 
the  conduct  of  litigation  by  rules  of  court,  with  only  such 
statutory  provisions  as  were  necessary  to  create  a  proper 
basis  for  action.  The  English  Rule  Committee,  composed 
of  eminent  judges  and  lawyers,  is  now  responsible  for  the 
making  of  all  changes  in  the  details  of  court  procedure. 
The  results  have  been  to  make  English  procedure  a  model 
for  the  whole  world. 

The  necessities  of  the  situation  are  making  themselves 
felt  in  the  United  States.  There  is  now  a  great  deal  of 
discussion  concerning  the  rule-making  power.  It  is  pro- 
posed by  some  authorities  that  the  power  be  placed  in  the 
newly  devised  judicial  councils,  and  by  others,  that  it  be 
placed  in  separate  committees  on  rules  composed,  of  course, 
of  judges  and  lawyers.  Doubtless,  either  method  will,  if 
adopted,  bring  about  a  definite  improvement  in  the  present 
situation.  What  must  be  provided  is  a  definite  responsible 
body  of  experts  whose  business  it  shall  be  to  make  a  study 
of  the  rules  of  procedure,  to  make  changes  as  conditions 
warrant,  and  to  keep  a  constant  watch  on  the  situation 
thereafter.  It  will  be  necessary,  however,  for  the  legis- 
hitures  to  relin(iuish  their  present  control  over  the  matter 
to  a  very  considerable  degree.  Unless  they  do  so,  the 
mot  hods  of  procedure  will  remain  static  and  the  courts 
will  remain  l)ureaucratic  and  inefficient.' 

'  .See  SuNDEiti-AND,  Edson  II.,  "  Tlic  Exercise  of  the  Ilulc-niaking  Power," 
American  Bar  As.sociation  Journal,  August,  1926. 
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Criminal  Procedure. — Probably  the  most  serious  criti- 
cisms leveled  at  the  courts  relate  to  the  administration  of 
the  criminal  law.  From  every  quarter  come  attacks 
denouncing  the  laxity  of  criminal  justice.  The  courts 
are  censured,  the  lawyers  are  denounced,  and  the  methods 
of  procedure  are  declared  to  be  antiquated  and  defective. 
There  can  be  little  doubt  that  the  charges  of  ineffectiveness 
are,  in  large  part,  true.  The  methods  of  procedure  have 
not  kept  pace  with  the  requirements  of  modern  conditions. 
The  fact  is  that  there  are  too  many  loopholes  through  which 
the  criminal  may  escape.  The  situation  in  many  American 
commonwealths  has  assumed  the  proportions  of  a  public 
scandal.  It  is  a  subject  which  should  have  first  place  in 
any  program  of  improvement. 

Where  does  the  fault  lie?  An  adequate  discussion  of  the 
matter  would  require  much  space.  It  will  be  possible  to 
indicate  only  a  few  of  the  problems  involved. 

1 .  The  Magistrate  System. — The  criminal  process  begins  in 
the  court  of  the  magistrate.  The  function  performed  by 
this  official  is  a  very  important  one.  If  the  preliminary 
hearing  is  not  properly  conducted,  the  accused  is  likely  to 
escape.  The  first  question  which  presents  itself,  therefore, 
is,  Do  the  magistrates,  on  the  whole,  perform  their  work 
honestly  and  efficiently? 

It  is  difficult  to  give  a  categorical  answer  to  this  question. 
Obviously,  they  must  do  so  in  most  cases,  else  most 
criminals  would  escape.  There  are,  without  doubt, 
many  able  and  conscientious  magistrates.  On  the  other 
hand,  there  is  a  widespread  feeling  in  legal  circles  that  mag- 
istrates, as  a  class,  are  seriously  lacking  in  ability  and,  in 
many  instances,  in  essential  honesty.  They  are,  for  the 
most  part,  elected  officials  and,  in  practice,  this  usually 
means  that  they  are  hand  picked  by  political  bosses.  They 
exercise  an  authority  which  is  peculiarly  subject  to  political 
or  other  improper  influence,  and  for  this  reason  it  is  impor- 
tant that  they  be  men  of  excellent  character.  It  may  be 
seriously  doubted  whether,  generally  speaking,  they  come 
up  to  this  standard. 
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The  remedies  proposed  for  improving  the  magistrate 
system  are  (a)  the  substitution  of  selection  by  appointment 
in  place  of  election ;  (6)  a  requirement  of  legal  training  as  a 
qualification  for  office;  and  (c)  the  substitution  of  a  definite 
court  organization  composed  of  trained  judges  in  place  of 
the  present  system.  It  is  probable  that  any  of  these 
changes  would  bring  about  a  definite  improvement  in  the 
existing  situation. 

2.  The  Grand  Jury. — To  those  who  venerate  the  notable 
achievements  of  the  past,  the  grand  jury  must  always  be 
given  a  place  of  honor.  In  times  gone  by  the  grand  inquest 
occupied  a  position  of  much  importance  in  the  administra- 
tion of  criminal  law.  The  most  recent  appellation  which 
has  been  applied  to  it,  however,  is  that  it  is  a  "venerable 
nuisance."^  It  has  fallen  from  its  high  estate.  Nowadays, 
the  rather  general  opinion  seems  to  be  that  it  has  outlived 
its  usefulness,  at  least,  as  an  indicting  agency.  The  best 
evidence  of  the  state  of  opinion  is  that  it  has  been  abolished 
in  several  states  and  has  fallen  into  disuse  in  many  others. 

The  grand  jury  is  an  unnecessary  step  in  the  criminal 
process.  It  is  a  time-consuming  method  of  determining 
what  is  already  known,  to  wit,  that  there  is  a  prima  facie 
case  against  the  defendant.  This  important  fact  has 
already  been  passed  upon  by  the  committing  magistrate. 
There  appears  to  be  no  valid  reason  why  it  should  be  reiter- 
ated by  a  body  of  twenty-four  impatient  business  men. 
If  the  magistrate  has  made  an  error,  it  will,  in  most  cases, 
be  discovered  by  the  district  attorney  when  he  draws  the 
indictment.  If  not  then,  it  will  appear  later  when  the 
latter  interviews  the  witnesses  preparatory  to  trial.  If  it 
is  still  unrevealed  by  this  time,  it  will  appear  at  the  trial. 
In  any  case  the  defendant  is  protected. 

The  most  serious  objection  to  the  grand  jury  is  that  it 
interposes  an  additional  obstacle  to  be  overcome  by  the 
prosecution,  and  for  no  good  reason.  It  means  that  the 
witnesses  for  the  state  must  appear  on  at  least  three  occa- 
.sions,  at  the  preliminary  hearing,  at  the  grand  jury  session, 
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and  finally  at  the  trial.  This  is  subjecting  the  patience  of 
witnesses  to  undue  strain.  Also,  the  prolonging  of  the 
time  before  trial  frequently  works  to  the  disadvantage  of 
the  prosecution.  It  provides  the  delay  upon  which  the 
criminal  thrives. 

There  are  some  lawyers  who  beheve  that  the  grand  jury 
is  necessary  as  a  check  upon  possible  arbitrary  action  by 
the  district  attorney  in  preferring  indictments.  The 
answer  is  that  the  latter  is  always  restrained  by  the  fact 
that  he  faces  the  necessity  of  proving  his  case  in  court  and, 
hence,  has  no  interest  in  bringing  in  unwarranted  accusa- 
tions. It  is  also  said  that  the  prosecuting  officer  may 
quietly  stifle  a  prosecution  by  failing  to  frame  an  indict- 
ment. The  reply  to  this  is  that  he  can  do  this  under  the 
present  system.  The  grand  jury,  as  a  rule,  considers 
only  cases  which  are  presented  to  it  by  the  state's  attorney. 
If  the  latter  fails  to  submit  an  indictment  in  a  given  case, 
the  grand  jury,  as  a  rule,  never  hears  anything  about  it. 

There  is,  however,  one  function  performed  by  the  grand 
jury  which  is,  on  occasions,  quite  useful,  that  is,  the  investi- 
gation of  public  disorders  and  widespread  conspiracies  to 
violate  the  law.  Acting  in  this  capacity,  it  may  be  made 
a  very  serviceable  agency  in  combating  crime.  Accord- 
ingly, it  is  the  better  opinion  that  the  grand  jury  should 
not  be  wiped  out  of  existence,  but  should  be  kept  in 
reserve  for  use  as  occasion  may  require.  This  is  the 
status  of  the  institution  in  those  states  where  it  is  no 
longer  used  as  an  indicting  agency  in  the  regular  course  of 
criminal  procedure. 

3.  The  Criminal  Trial. — The  trial  of  criminal  cases 
presents  most  of  the  procedural  problems  which  arise  in 
the  trial  of  other  types  of  actions,  and  the  remedies  for  the 
correction  of  abuses  are,  in  the  main,  similar.  Anything 
which  tends  to  unify  the  court  structure  or  modernize  the 
rules  of  procedure,  will  assist  in  mitigating  those  evils 
which  are  characteristic  of  criminal  trials.  There  are, 
however,  certain  faults  peculiar  to  the  trial  of  criminal  cases 
which  require  a  few  comments. 


The  law  has  surrounded  the  criminal  with  such  an  array 
of  privileges  and  immunities  that  it  is  frequently  a  matter  of 
great  difficulty  to  bring  him  to  final  judgment.  Some  of  the 
privileges  granted  are  essential  to  a  fair  trial,  others  are 
on  the  border  fine  of  desirability,  while  still  others  are  not 
defensible  on  any  rational  grounds. 

In  the  first  category  are  those  which  guarantee  a  public 
trial  or  confer  the  right  to  be  confronted  by  witnesses  for 
the  prosecution,  or  give  the  privilege  of  having  counsel, 
or  extend  the  right  to  have  legal  process  for  securing  wit- 
nesses, and  so  on.  These  guarantees  are  necessary  and 
may  not  be  made  the  subject  of  criticism. 

In  the  second  category  may  be  placed  the  right  to  refuse 
to  testify.  This  is  a  very  ancient  privilege  at  common  law, 
and  it  is  one  which  would  never  be  given  up  without  a 
struggle.  On  the  other  hand,  it  is  a  right  which  does  not 
exist  in  many  civiUzed  countries  and  it,  therefore,  admits 
of  discussion. 

The  writer  is  not  prepared  to  say  that  the  right  should 
be  abolished,  but  it  may  be  interesting  to  consider  for  a 
moment  the  consequences  which  it  entails.  It  means 
that  a  person  who  wishes  to  avail  himself  of  the  privilege 
to  the  limit  of  its  availability  may  decline  to  answer  any 
questions  whatever  which  would  tend  to  incriminate  him. 
Obviously,  it  is  an  extremely  effective  means  of  preventing 
the  detection  of  crime.  Furthermore,  it  is  a  shield  used 
most  frequently  by  the  habitual  offender  who  knows  the 
rules  of  the  game.  It  is  a  principle  of  law  which  is  respon- 
sible, to  a  large  extent,  for  the  use  of  the  "third-degree" 
method  of  police  investigation,  with  all  of  the  evils  which 
attach  to  such  a  system. 

The  advantage  of  abolishing  this  constitutional  privilege 
would  be  a  great  strengthening  of  the  legal  position  of  the 
agencies  of  law  enforcement.  It  would  make  it  much  harder 
for  the  guilty  man  to  escape.  Of  this  there  can  be  little 
doubt.  It  would  make  third-degree  methods  less  urgent, 
and  |)ul)li('  opinion  would  doubtless  insist  upon  their  dis- 
continuance.    Instead,  there  could  be  substituted  an  exam- 
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ination  in  the  court  room  in  the  presence  of  counsel  and 
under  the  protection  of  a  judge. 

Many  objections  will  doubtless  be  raised.  It  will  be 
said  that  the  removal  of  the  privilege  would  open  the  door 
to  persecution,  would  sometimes  result  in  the  conviction 
of  innocent  persons  and,  in  short,  would  be  a  return  to  the 
spirit  of  the  inquisition.  Whether  such  arguments  are 
valid  is  open  to  question.  Guilty  persons  would  certainly 
not  welcome  the  change,  nor  perhaps  would  certain  inno- 
cent ones,  but,  on  the  whole,  it  is  to  be  doubted  whether  the 
latter  would  very  often  suffer  by  it.  Usually  innocent 
persons  desire  an  opportunity  to  tell  their  stories ;  guilty  ones 
seldom  do,  unless  for  the  purpose  of  covering  their  tracks. 

In  the  last  category  may  be  mentioned  the  interpretation 
usually  placed  upon  the  right  of  the  accused  to  refuse  to 
testify.  The  construction  is  to  the  effect  that  the  judge 
and  prosecutor  may  not  comment  adversely  on  the 
defendant's  failure  to  take  the  stand.  In  some  jurisdictions 
this  protection  is  carried  still  further,  and  it  is  held  to  be 
the  duty  of  the  judge  to  warn  the  jury  that  they  must  not 
draw  any  inferences  because  of  the  defendant's  failure  to 
testify.  Such  interpretations  as  these  may  have  been  desir- 
able in  the  days  of  arbitrary  government,  but  today  they 
are  absurd.  It  is  true  that  jurors  may  disregard  such  an 
injunction  if  they  like,  but  the  psychological  effect  of  the 
instruction  is  to  weaken  their  sense  of  responsibility  to 
convict  a  person  they  consider  guilty. 

Finally,  there  may  be  mentioned  the  evil  of  delays 
occasioned  by  the  elaborate  protection  given  to  a  convicted 
man  to  appeal.  The  objection  is  not  to  the  right  of  appeal 
itself,  but  to  the  abuses  to  which  the  privilege  lends  itself. 
The  remedy  lies  in  enlarging  the  discretion  of  the  trial  judge, 
in  giving  him  greater  control  over  the  conduct  of  the  trial 
and  in  simplifying  and  shortening  appellate  procedure. 

Conclusion. — It  would  be  interesting  to  consider  many 
other  phases  of  procedural  problems,  but  the  field  is  so  vast 
that  an  attempt  to  cover,  even  superficially,  all  of 
the  important  subjects  would  be  a  task  of  first  magnitude. 
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The  general  problem  of  legal  reform  is  one  of  great 
consequence  to  the  public  welfare.  It  is  a  matter  which 
will  require  much  intelligent  effort  upon  the  part  of  the 
leaders  of  the  legal  profession.  It  is  one  which  will  require 
the  cooperation  of  many  public  agencies.  It  is  a  matter 
which  will  need  the  assistance  of  an  informed  public  opinion. 
If  it  were  a  matter  which  could  be  delegated  to  a  small  body 
of  experts,  with  plenary  power  to  institute  such  changes  as 
are  necessary,  the  United  States  would  doubtlessly  have  in  a 
short  time  a  judicial  system  second  to  no  other  in  the  world. 
Such,  however,  are  not  the  ways  of  democracy. 
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APPENDIX  A 


ALABAMA 

Supreme  Court. — General  appellate  jurisdiction  and  original  juris- 
diction in  quo  warranto  and  mandamus  when  other  courts  are  mthout 
jurisdiction.     General  control  of  all  inferior  courts. 

Court  of  Appeals. — The  court  has  final  appellate  jurisdiction  in  all 
actions  at  law,  except  those  involving  the  title  or  possession  of  land  or 
the  validity  of  a  statute  of  this  state  or  of  the  United  States,  where  the 
amount  involved,  exclusive  of  interest  and  costs,  does  not  exceed  SIOOO; 
of  all  misdemeanors  and  all  felonies  where  the  punishment  has  been 
fixed  at  twenty  years  or  under. 

Circuit  Courts. — Original  jurisdiction  in  civil  cases  where  mat- 
ter in  controversy  exceeds  $50.  Criminal  matters,  except  minor 
misdemeanors. 

Probate  Courts. — General  jurisdiction  of  the  probate  of  wills  and 
settlement  of  estates,  allotment  of  dower,  homestead,  and  exemptions. 
The  partition  of  lands. 

Justices  of  the  Peace. — Civil  jurisdiction  for  $100  or  less.  Take 
acknowledgments  or  proof  of  deeds,  etc. 

Compiled  by  John  London,  Esquire,  Birmingham. 

ARIZONA 

Supreme  Court. — General  appellate  jurisdiction,  except  in  actions  at 
law,  to  recover  money  or  personal  property  of  less  than  $200  value. 
May  exercise  original  jurisdiction  in  habeas  corpus  and  quo  warranto 
and  mandamus  as  to  all  state  officers. 

Superior  Courts. — One  such  court  in  each  of  the  fourteen  counties  of 
the  state.  The  court  of  general  original  civil  and  criminal  jurisdiction, 
excepting  minor  civil  and  criminal  matters.  Original  jurisdiction  in  all 
probate  and  juvenile  matters.  Appellate  jurisdiction  from  justices  of 
the  peace  and  city  magistrates. 

Justices  of  the  Peace  and  City  Magistrates. — Original  jurisdiction  in 
civil  cases  at  law  in  which  demand  or  value  of  the  property  in  contro- 
versy does  not  exceed  $200,  except  cases  which  involve  the  title  to  or 
possession  of  real  property  or  legality  of  any  tax,  impost,  assessment, 
toll  or  municipal  fine.  Original  criminal  jurisdiction  in  misdemeanors 
where  the  punishment  is  a  fine  not  exceeding  $300  or  imprisonment  in 
the  county  jail  not  exceeding  six  months,  or  both. 
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Compiled  by  Kibbey,  Bennett,  Gust,  Smith,  &  Lyman,  Esquires, 
Phoenix. 

ARKANSAS 

Supreme  Court. — General  appellate  jurisdiction  only.  Superin- 
tendiiifj;  control  over  all  inferior  courts  of  law  and  eciuity.  In  aid  of  its 
appellate  and  supervising  jurisdiction,  to  issue  writs  of  error,  super- 
sedeas, certiorari,  habeas  corpus,  prohibition,  mandamus,  quo  war- 
ranto, and  other  remedial  writs  and  to  hear  and  determine  same. 

Circuit  Courts. — The  court  of  general  original  jurisdiction  in  each 
county,  in  all  civil  and  criminal  cases,  except  in  equity  when  the  general 
assembly  shall  establish  courts  of  chancery.  Appeals  from  all  minor 
judiciaries. 

Chancery  Courts.— Exclusive  original  jurisdiction  in  equitj'^  and 
divorce,  and  limited  jurisdiction  in  the  correction  of  accounts  from  the 
probate  courts.  Exclusive  original  jurisdiction  in  county  taxes,  roads, 
bridges,  ferries,  paupers,  bastardy,  vagrants,  apprenticeship  of  minors, 
and  disbursement  of  all  mone3'^s  for  county  purposes. 

Probate  Courts. — The}'  have  jurisdiction  over  all  matters  pertaining 
to  the  administration  of  estates  of  deceased  persons,  minors,  and  insane 
persons. 

Municipal  Courts. — Civil  and  criminal  jurisdiction  same  as  justices 
of  the  jjcaco. 

Justices  of  the  Peace. — Preliminary  and  summary  jurisdiction  in  mis- 
demeanors and  in  felonies,  to  discharge  or  bind  over  to  circuit  court. 
Limited  civil  jurisdiction  up  to  $300,  without  interest;  except  cases  in 
tort  up  to  $100  only. 

Compiled  by  H.  Hughes  Johnson,  Esquire,  Little  Rock. 

CALIFORNIA 

Supreme  Court. — Appellate  jurisdiction  in  equity  cases  except  those 
arising  in  justice  courts;  in  law  cases  where  demand  or  value  of  property 
involved  exceeds  $2000;  probate  as  provided  by  law;  criminal  where 
judgment  of  death  on  ([uestions  of  law  alone.  May  exercise  original 
jurisdirtioti  in  habeas  corpus,  mandamus,  certiorari,  and  jirohibition. 
May  transfer  cases  to  or  from  district  courts  of  appeal  for  hearing. 

District  Courts  of  Appeal. — Appellate  jurisdiction  at  law  where 
demand  or  value  of  property  involved  is  $.'i()0  to  $2000;  aKso  in  forcible 
entry  and  detainer  (ex('ej)t  as  arise  in  justice  courts),  eminent  domain, 
election  contests,  and  si)ecial  proceedings  generally;  critiiinal  cases 
(exrei)t  where  judgment  of  death  has  been  nMidered).  Original  juris- 
diction similar  to  supreme  court. 

Superior  Courts. — In  each  county  the  court  of  general  original  civil 
jurisdiction  in  all  eipiity  (-.'uses;  at  law  where  demand  or  value  of  j)rop- 
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erty  involved  amounts  to  $300  or  more;  in  criminal  cases  amounting  to 
felony  and  misdemeanors  not  otherwise  provided  for;  also  probate  and 
general  appellate  jurisdiction  from  inferior  courts. 

Municipal  Courts. — Where  authorized  and  established  these  are 
inferior  to  the  superior  court  and  supersede  other  inferior  courts  except 
small  claims  courts. 

Justice  and  Police  Courts. — General  original  civil  jurisdiction  where 
demand  or  value  of  property  involved  is  less  than  $300,  criminal  for 
petit  larceny,  assault  or  battery  (not  constituting  felony),  and  mis- 
demeanors generally  where  fine  does  not  exceed  $500  or  imprisonment 
not  exceeding  six  months,  or  both. 

Small  Claims  Courts. — Civil  jurisdiction  of  claims  for  recovery  of 
money  not  exceeding  $50. 

Compiled  by  Pillsbury,  Madison,  &  Sutro,  Esquires,  San  Francisco. 

COLORADO 

Supreme  Court. — General  appellate  jurisdiction,  and  may  exercise 
original  jurisdiction  in  habeas  corpus,  mandamus,  quo  warranto,  cer- 
tiorari; jurisdiction  over  all  other  original  and  remedial  writs. 

District  Courts. — The  court  of  general  original  civil  and  criminal 
jurisdiction  in  each  count3^     Appeals  from  minor  judiciary. 

Juvenile  Court. — Exclusive  original  jurisdiction  in  the  city  and  county 
of  Denver  over  minors,  but  not  their  estates. 

County  Courts. — Probate  jurisdiction  in  each  county.  Concurrent 
jurisdiction  with  district  courts  in  cases  of  misdemeanor  and  in  all  civil 
cases  up  to  $2000.     Appeals  from  minor  judiciary. 

Justices  of  the  Peace. — Preliminary  and  summary  jurisdiction  in 
criminal  cases.     Civil  cases  up  to  $300. 

Compiled  by  Bartles  &  Blood,  Esquires,  Denver. 

CONNECTICUT 

Supreme  Court  of  Errors. — The  highest  court  in  the  state.  Sits  for 
revision  of  errors  in  law  of  the  superior  courts,  courts  of  common  pleas, 
district  courts,  and  city  courts. 

Superior  Courts. — The  superior  court  has  jurisdiction  in  all  cases  at 
law  or  in  equity  exceeding  in  amount  the  sum  of  $500;  also,  exclusive 
jurisdiction  of  divorce  causes,  appeals  in  probate,  and  criminal  pro- 
ceedings, except  for  petty  offenses  cognizable  by  a  justice  of  the  peace, 
and,  in  Fairfield  and  New  London  counties,  where  certain  criminal  pro- 
ceedings are  within  the  jurisdiction  of  the  court  of  common  pleas,  and 
also  in  New  Haven  County,  where  certain  criminal  proceedings  are 
within  the  jurisdiction  of  the  court  of  common  pleas  or  the  District 
Court  of  Waterbury,  or  both,  as  the  case  may  be. 
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Court  of  Common  Pleas. — In  all  counties  where  established,  except 
within  the  territorial  limits  of  the  District  Court  of  Waterbury,  this 
court  has  exclusive  jurisdiction  in  all  cases  in  equity  wherein  the  matter 
in  demand  does  not  exceed  $500,  and  in  all  cases  at  law  wherein  the 
matter  in  demand  exceeds  $100  and  does  not  exceed  $500,  and  has 
concurrent  jurisdiction  ^^^th  the  superior  court  up  to  $2000.  Also,  juris- 
diction of  all  civil  and,  in  those  counties  having  a  criminal  court  of  com- 
mon pleas,  in  all  criminal  cases  brought  to  it  by  appeal  from  judgments 
of  justices  of  the  peace  or  other  inferior  courts,  and  of  writs  of  error  from 
such  judgments.  The  Court  of  Common  Pleas  of  the  counties  of  New 
Haven,  Fairfield,  and  New  London,  in  addition  to  their  civil  jurisdiction, 
have  criminal  jurisdiction  in  all  appeals  from  the  judgment  of  any  city, 
borough,  police  or  town  court,  or  justice  of  the  peace  in  said  counties 
respectively,  except  such  as  are  required  to  be  taken  to  the  District 
Court  at  Waterbury.  In  the  counties  of  Windham,  Tolland,  and 
Middlesex,  where  there  are  no  courts  of  common  pleas,  the  superior 
court  has  jurisdiction  in  all  cases  not  within  the  jurisdiction  of  a  justice 
of  the  peace. 

District  Courts. — The  judicial  district  of  Waterbury  comprises  the 
towns  of  Waterbury  and  certain  other  towns  in  the  counties  of  Litch- 
field and  New  Haven.  The  district  court  has  concurrent  jurisdiction 
with  the  superior  court  and  court  of  common  pleas  in  certain  cases,  and 
also  jurisdiction  of  all  civil  actions  wherein  the  matter  in  demand 
exceeds  $100,  provided  that  one  of  the  parties  resides  within  the  district. 
Every  such  case  in  which  the  demand  exceeds  $500  must  be  brought  to 
the  superior  court,  or  common  pleas  or  district  court,  depending  on 
where  the  action  arises. 

Probate  Courts. — Probate  courts  have  jurisdiction  in  all  matters  of 
probate  of  wills  and  settlement  of  estates  of  deceased  and  incompetent 
persons,  and  insolvent  debtors  and  commitment  of  insane.  Appeals 
lie  to  the  superior  court. 

Justices  Courts. — Justices  of  the  peace  have  jurisdiction  in  all  matters 
at  law  to  the  amount  of  $100,  and  criminal  jurisdiction  over  petty 
offenses;  but  appeals  may  be  taken  to  the  district  court,  the  court  of 
common  pleas,  or  superior  court,  as  the  case  may  be,  in  all  cases  except 
summary  process. 

Compiled  by  Bartlctt,  Keeler,  &  Cohn,  Esquires,  Bridgeport. 

DELAWARE 

Supreme  Court,  (lencral  appellate  jurisdiction.  May  issue  writs 
of  proliibitioM,  certiorari,  and  mandamus  to  the  superior  court,  the 
court  of  oyer  and  terminer,  the  court  of  general  sessions,  the  court  of 
chancery,  and  the  orphans'  court,  or  any  of  the  judges  of  the  said  courts, 
and  all  orders,  rules,  and  processes  proper  to  give  effect  to  the  same. 
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Court  en  Banc. — Power  to  hear  any  question  of  law  submitted  to  it 
from  the  superior  court,  court  of  oyer  and  terminer,  and  court  of 
general  sessions.  Verdict  or  judgment  entered  by  said  court  if  directed 
so  to  do. 

Superior  Court. — Original  jurisdiction  of  all  cases  of  a  civil  nature, 
and  appellate  jurisdiction  from  courts  of  justices  of  the  peace  and  from 
the  Court  of  Common  Pleas  of  New  Castle  County  in  cases  in  which 
the  judgment  is  for  or  in  excess  of  $200. 

Court  of  Common  Pleas  for  New  Castle  County. — Jurisdiction  of  all 
civil  cases  arising  in  New  Castle  County  involving  amounts  up  to  $1000. 

Orphans'  Court. — In  each  county,  this  court  has  charge  of  minors  and 
minors'  estates,  appoints  guardians,  orders  sales  of  real  estate  to  pay 
debts  of  decedents,  and  has  statutory  authority  for  the  partition  of  real 
estate.  The  orphans'  court  has  to  do  with  the  probating  of  wills  and 
the  granting  of  letters  of  administration  upon  decedents'  estates  when 
the  register  of  wills  is  disqualified. 

Court  of  General  Sessions. — Jurisdiction  of  all  crimes  and  offenses 
not  within  the  jurisdiction  of  the  court  of  oyer  and  terminer,  except 
offenses  cognizable  before  a  justice  or  justices  of  the  peace. 

Court  of  Oyer  and  Terminer. — Jurisdiction  of  every  crime  punishable 
by  death,  of  murder  of  the  second  degree  and  of  the  crime  of  man- 
slaughter, and  of  the  offense  of  being  an  accomplice  or  accessory  to  any 
such  crime. 

Court  of  Chancery. — Power  to  hear  and  decree  all  matters  and  causes 
in  equity,  with  statutory  power  to  appoint  receivers  for  corporations, 
trustees  under  ^dlls  and  for  insane  persons,  and  statutory  jurisdiction  to 
relieve  executors  and  administrators  as  to  undistributed  balances. 

Justices  of  the  Peace. — Jurisdiction  in  civil  actions  ex  contractu  for 
an  amount  not  in  excess  of  $500,  and  also  for  direct  and  immediate 
injuries  to  real  and  personal  property  in  like  amount.  Appeals  to  the 
superior  court  lie  in  all  except  landlord  and  tenant  cases.  Final  crimi- 
nal jurisdiction  in  certain  offenses,  such  as  violation  of  the  motor  vehicle 
laws,  etc.     Preliminary  jurisdiction  in  other  criminal  offenses. 

Municipal  Court  of  the  City  of  Wilmington. — Jurisdiction  of  criminal 
offenses  committed  within  the  city  of  Wilmington.  It  has  both  final 
and  preliminary  jurisdiction  in  certain  offenses,  depending  upon  the 
nature  thereof,  as  prescribed  by  statute. 

Compiled  by  Wilbur  L.  Adams,  Esquire,  Wilmington. 

DISTRICT  OF  COLUMBIA 

Supreme  Court  of  the  United  States. — In  any  case,  civil  or  criminal,  in 
the  Court  of  Appeals  of  the  District  of  Columbia,  the  court  at  any  time 
may  certify  to  the  Supreme  Court  of  the  United  States  any  question  con- 
cerning which  instructions  are  desired  for  the  decision  of  the  case,  and 
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the  Supreme  Court  may  either  give  binding  instructions  or  require  that 
the  entire  record  be  sent  to  it  for  final  decision.  Also,  in  any  of  the 
cases  referred  to  above,  it  shall  be  competent  for  the  Supreme  Court 
of  the  United  States,  upon  the  petition  of  any  party  thereto,  whether 
government  or  other  litigant,  to  require  by  certiorari  that  the  cause  be 
certified  to  it  for  determination,  with  the  same  authority  and  with  hke 
effect  as  if  the  case  had  been  brought  b.y  writ  of  error  or  appeal. 

Court  of  Appeals. — Appellate  jurisdiction  of  all  final  orders,  judgments, 
or  decrees  of  the  Supreme  Court  of  the  District  of  Columbia.  Also, 
jurisdiction  over  all  interlocutory  orders  of  the  above  court  whereby  the 
possession  of  property  is  affected,  such  as  orders  for  the  appointment  of 
receivers,  granting  injunctions,  dissolving  writs  of  attachment,  etc.,  and 
any  other  case  in  the  discretion  of  the  court.  Hears  all  appeals  from  the 
the  decision  of  the  Commissioner  of  Patents.  Reviews  cases  by  writ  of 
error  from  the  police,  juvenile,  and  municipal  courts. 

Supreme  Court. — This  is  primarily  a  trial  court  with  several  divisions. 

Circuit  Court. — Jurisdiction  over  all  common  law  civil  causes. 

Criminal  Court. — Jurisdiction  of  all  crimes  committed  in  the  District 

of  Columbia,  except  such  misdemeanors  as  are  within  the  jurisdiction 

of  the  police  court,  as  to  which  said  court  has  concurrent  jurisdiction 

with  the  police  court. 

District  Court. — Same  jurisdiction  as  the  other  district  courts  of  the 
United  States,  including  jurisdiction  in  bankruptcj'^  and  cases  of  emi- 
nent domain. 

Equity  Court. — Jurisdiction  of  all  causes  in  equity,  except  in  special 
cases  where  the  jurisdiction  has  been  given  to  the  probate  court.  Also, 
jurisdiction  in  divorce  cases. 

Probate  Court. — General  probate  jurisdiction,  including  guardianship 
matters. 

Municipal  Court. — Exclusive  jurisdiction  in  civil  causes  in  which  the 
claimed  value  of  personal  property  or  the  debt  or  damages,  exclusive  of 
interest  and  costs,  does  not  exceed  $1000.  The  jurisdiction  extends  to 
actions  for  the  recovery  of  damages  for  assault,  assault  and  battery, 
slander,  libel,  malicious  prosecution,  and  breach  of  promise  to  marry. 
It  does  not  include  ca.ses  in  which  title  to  land  is  involved.  Trial  by 
jury  is  provided  for  when  the  value  in  controversy  exceeds  $20. 

Police  Court. Original  jurisdiction  concurrently  with  the  supreme 
court  of  all  crimes  and  offenses  committed  in  the  District  of  Columbia, 
not  capital  or  otherwi.se  infamous  and  not  punisliat)l(;  by  imprisomiieiit 
in  the  penitentiary,  except  libel,  conspiracy,  and  violation  of  the  post- 
office  and  pension  laws  of  the  United  States.  Has  jurisdiction  of  all 
offen.ses  against  municipal  ordinances  and  regulations  in  force  in  the 
District  of  ( "oliunbia. 

Juvenile  Court. — Original  and  exclusive  juri.sdiction  over  all  crimes 
and  offenses  of  persons  under  the  age  of  seventeen  committed  in  tlie 
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District  of  Columbia  against  the  United  States,  not  capital  or  otherwise 
infamous,  and  not  punishable  by  imprisonment  in  the  penitentiary. 
Compiled  by  Louis  M.  Denit,  Esquire,  Washington. 

FLORIDA 

Supreme  Court. — The  supreme  court  has  appellate  jurisdiction  in  all 
cases  at  law  and  in  equity  originating  in  circuit  courts,  and  of  appeals 
from  the  circuit  courts  in  cases  arising  before  county  judges  in  matters 
pertaining  to  their  probate  jurisdiction,  and  in  cases  of  conviction  of 
felony  in  the  criminal  courts,  and  in  all  criminal  cases  originating  in  the 
circuit  courts.  The  court  has  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  habeas  corpus. 

Circuit  Courts. — Circuit  courts  have  exclusive  original  jurisdiction  in 
all  cases  in  equity;  also  in  all  cases  at  law  not  cognizable  by  inferior 
courts;  of  all  criminal  cases  not  cognizable  by  inferior  courts.  They 
have  final  appellate  jurisdiction  in  all  civil  and  criminal  cases  arising 
in  the  county  courts;  of  all  misdemeanors  tried  in  the  criminal  courts;  of 
judgments  or  sentences  of  any  mayor's  court;  of  all  cases  arising  before 
justices  of  the  peace  in  counties  in  which  there  is  no  county  court; 
and  supervision  and  appellate  jurisdiction  of  matters  arising  before 
county  judges  pertaining  to  their  probate  jurisdiction,  or  to  the  estates 
and  interests  of  minors. 

Civil  Covu-ts  of  Record. — Each  county  having  a  population  of  100,000 
or  over  has  a  civil  court  of  record,  with  exclusive  original  jurisdiction  in 
all  cases  at  law  when  the  matter  in  controversy  does  not  exceed  .S3000 
and  does  exceed  $100.  Civil  courts  of  record  have  no  jurisdiction  of 
cases  in  equity;  circuit  courts  have  appellate  jurisdiction  by  writ  of  error 
in  all  cases  decided  by  civil  courts  of  record,  and  certiorari  lies  from  such 
appellate  decisions  of  circuit  courts  to  the  supreme  court. 

County  Judges. — The  county  judge  has  original  jurisdiction  in  all 
cases  at  law  in  which  the  demand  does  not  exceed  SlOO,  and  of  such 
criminal  cases  as  the  legislature  may  prescribe.  He  has  jurisdiction  of 
the  settlement  of  estates  and  matters  pertaining  to  the  probate  of  wills. 
He  also  has  the  power  of  a  committing  magistrate. 

County  Courts. — County  courts  do  not  exist  in  counties  having  civil 
courts  of  record.  Where  established,  they  have  jurisdiction  in  all  cases 
at  law  in  which  the  demand  does  not  exceed  $500.  They  have  jurisdic- 
tion over  misdemeanors,  and  final  appellate  jurisdiction  in  civil  cases 
arising  before  justices  of  the  peace. 

Criminal  Courts  of  Record. — In  several  counties  there  are  criminal 
courts  of  record,  with  jurisdiction  of  all  criminal  cases  except  capital 
crimes. 

Justices  of  the  Peace. — Justices  of  the  peace  have  jurisdiction  in  civil 
cases  at  law  in  which  the  demand  does  not  exceed  $100,  and  in  such 
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criminal  cases,  except  felonies,  as  have  been  prescribed  by  law.    Jus- 
tices also  have  the  power  to  hold  inquests  of  the  dead. 
Compiled  by  John  C.  Cooper,  Jr.,  Esquire,  Jacksonville. 

GEORGIA 

Supreme  Court. — The  supreme  court  has  no  original  jurisdiction,  but 
is  a  court  alone  for  the  trial  and  correction  of  errors  from  the  superior 
courts  and  certain  city  courts,  in  all  cases  that  involve  the  construction 
of  the  Constitution  of  the  state  of  Georgia  or  the  United  States,  or  of 
treaties  made  by  the  latter,  in  all  cases  in  which  the  constitutionaUty  of 
any  law  of  Georgia  or  of  the  United  States  is  called  in  question;  in  cases 
respecting  title  to  land,  in  equity  cases;  in  cases  involving  vaUdity  or 
construction  of  wills;  in  cases  of  conviction  of  a  capital  felony;  in  habeas 
corpus  cases;  in  all  cases  involving  extraordinary  remedies;  in  divorce 
and  alimony  cases,  and  in  all  cases  certified  to  it  by  the  court  of  appeals. 
It  may,  also,  require,  by  certiorari  or  otherwise,  cases  to  be  certified  to  it 
from  the  court  of  appeals  for  review  and  determination. 

Court  of  Appeals. — This  court  has  jurisdiction  for  the  trial  and  correc- 
tion of  errors  in  law  or  equity  from  the  superior  courts  in  all  cases  in 
which  jurisdiction  is  not  conferred  on  the  supreme  court,  and  from  the 
city  courts  of  Atlanta  and  Savannah,  and  other  like  courts.  It  may 
certify  to  the  supreme  court  any  question  of  law  as  to  which  it  may 
desire  instruction. 

Superior  Courts. — The  superior  courts  have  original  and  concurrent 
jurisdiction  in  all  civil  and  criminal  causes,  with  the  exception  of  certain 
matters  relating  to  the  administration  of  estates  and  other  matters  of 
a  similar  nature,  of  which  the  courts  of  ordinary  have  exclusive  juris- 
diction. They  have  exclusive  jurisdiction  in  all  felony  criminal  cases, 
in  equity  cases,  divorce  cases,  and  cases  involving  titles  to  real  estate. 

Courts  of  Ordinary. — Incumbent  thereof  has  the  name  and  style  of 
"ordinary,"  and  is  ex  officio  clerk  of  said  court.  Exercises  original, 
exclusive,  and  general  jurisdiction  over  the  probate  of  wills,  granting 
letters  testamentary  or  of  administration,  and  the  revocation  of  the 
same;  the  management,  disposition  and  distribution  of  the  estates  of 
decedents,  idiots,  lunatics,  and  insane  persons,  and  of  all  such  other 
matters  and  things  as  appertain  or  relate  to  the  same;  the  appointment 
and  removal  of  guardians  of  minors  and  persons  of  unsound  mind,  and 
all  controversies  as  to  the  right  of  guardianship.  Judgments  of  the 
court  of  ordinary  arc  carried  to  the  superior  court  for  the  correction  of 
errors,  either  by  certiorari  or  appeal. 

City  Courts. — By  an  act  of  the  legislature  of  1892,  city  courts  having 
jurisdiction  in  all  actions  sounding  in  damages  or  debt  may  be  estab- 
li.slicd  in  all  counties  having  10,000  or  more  inhabitants,  and  by  virtue 
of  that  act  quite  a  number  of  larger  counties  have  established  city  courts. 
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Children's  Courts. — Children's  courts  may  be  established  in  any 
county  of  the  state  upon  recommendation  of  two  successive  grand  juries. 
Such  courts  have  been  established  in  a  number  of  counties.  They  are 
presided  over  by  the  judge  of  the  superior  court,  or,  in  his  absence  or 
when  he  is  otherwise  engaged,  by  a  judge  of  a  city  court  of  the  county. 
Hearings,  so  far  as  practicable,  are  private.  Children  up  to  the  age  of 
sixteen  years  are  dealt  with. 

County  and  Justice  Courts. — In  a  number  of  counties  county  courts 
have  been  established,  having  jurisdiction  in  cases  sounding  in  tort  or 
contract,  where  the  sum  involved  does  not  exceed  $500.  Justice  courts 
are  held  in  each  militia  district  once  a  month,  having  jurisdiction  in 
cases  of  contract,  or  injury  or  damage  to  personal  property  where  the 
principal  sum  claimed  does  not  exceed  $100,  and  in  all  cases  appeals  lie 
to  a  jury  in  said  court. 

Municipal  Courts. — Municipal  courts  have  been  established  in  the 
cities  of  Atlanta,  Macon,  Savannah,  Columbus,  and  Augusta.  They 
take  the  place  of  justices  of  the  peace  courts  in  these  cities,  although  by 
special  acts  of  the  legislature  their  jurisdiction  has  been  enlarged,  both 
as  to  subject  matter  and  amount  involved.  The  Municipal  Court  of 
Atlanta,  for  instance,  has  jurisdiction  up  to  the  principal  amount  of 
$2500,  and  is  authorized  by  the  legislature  to  determine  matters  of  tort 
and  contract,  "including  claims  for  damages  arising  out  of  personal 
injuries,  etc.  The  municipal  courts  in  each  city  in  which  they  have  been 
established  have  varying  jurisdictions,  determined  by  the  act  creating 
them. 

Compiled  by  Spalding,  MacDougald,  &  Sibley,  Esquires,  Atlanta. 

IDAHO 

Supreme  Court. — Jurisdiction  to  review  upon  appeal  any  decision  of 
the  district  court  or  any  judge  thereof.  Original  jurisdiction  in  habeas 
corpus,  mandamus,  prohibition,  certiorari. 

District  Court. — Appellate  jurisdiction  in  cases  appealed  from  the 
probate  court  or  justice  of  the  peace.  Original  jurisdiction  in  all  cases 
at  law  and  in  equity. 

Probate  Court. — Original  jurisdiction  in  aU  matters  of  the  probating 
of  estates  of  deceased  persons  and  the  appointment  of  guardians. 
Civil  jurisdiction  up  to  $500,  concurrent  with  justice  of  the  peace,  except 
jurisdiction  to  determine  title  to  real  estate.  Criminal  jurisdiction  con- 
current with  justice  of  the  peace. 

Justice  of  the  Peace. — Civil  jurisdiction  in  all  cases  up  to  $300.  No 
jurisdiction  to  determine  title  to  real  estate.  Criminal  jurisdiction  over 
petit  larceny,  assault  and  battery,  breach  of  peace,  riots,  affraj^s, 
unlawful  injury  to  property,  and  over  all  misdemeanors  punishable  by 
fine  not  to  exceed  $300  or  imprisonment  for  six  months,  or  both. 
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Municipal  Court. — To  enforce  city  ordinances. 
Compiled  by  James  H.  Hawley,  Esquire,  Boise. 

ILLINOIS 

Supreme  Court. — General  appellate  jurisdiction,  direct  in  felony  cases, 
cases  involving  franchise  or  freehold  or  validity  of  statute,  or  construc- 
tion of  constitution,  or  validity  of  municipal  ordinance,  or  relating  to 
revenue,  or  in  which  state  is  interested;  original  jurisdiction  in  revenue, 
mandamus,  and  habeas  corpus. 

Appellate  Court. — Final  appellate  jurisdiction  in  all  cases  with  above 
exceptions;  may  grant  appeals  to  supreme  court  in  cases  of  importance, 
and  supreme  court  may  require  review  in  cases  involving  more  than 
$1000. 

Circuit  Courts. — Original  jurisdiction  in  civil  and  criminal  cases  in 
each  county;  appeals  from  county,  probate,  justices',  and  magistrates' 
courts. 

Superior  Court  of  Cook  County. — Concurrent  jurisdiction  with  circuit 
courts. 

Criminal  Court  of  Cook  County. — Exercises  in  Cook  County  the  usual 
criminal  jurisdiction  of  circuit  courts;  appeals  from  minor  judiciary  in 
criminal  matters. 

County  Courts. — General  jurisdiction  in  probate  matters  and  certain 
taxation  and  condemnation  cases,  etc. 

Probate  Courts. — General  probate  jurisdiction  in  counties  over  70,000 
jiopulation. 

Municipal  Court  of  Chicago. — Practically  concurrent  jurisdiction 
with  the  circuit  court,  excepting  chancery  and  felony  cases. 

City  Courts.-   ConcurrtMit  jurisdiction  with  circuit  courts. 

Justices  of  the  Peace  and  Police  Magistrates. — Outside  Chicago, 
certain  civil  cases  to  S300;  criminal  matters  punishable  by  a  fine  not 
exceeding  -SSOO,  etc. 

Court  of  Claims. — Exclusive  jurisdiction  of  claims  against  the  state. 

Compiled  by  A.  C.  Wild,  Esquire,  Chicago. 

INDIANA 

Supreme  Court. — Direct  appellate  jurisdiction  from  the  circuit, 
superior,  probate,  and  criminal  courts  in  various  matters,  among  which 
are  the  following:  cases  involving  validity  of  a  municipal  franchise  or 
ordinance;  cases  involving  the  constitutionality  of  a  state  or  federal 
statute,  or  rights  tlierel)y  guaranteed;  criminal  i)rosccutions;  election 
contests;  cases  of  mandate  and  jjrohibition,  quo  warranto,  and  habeas 
corpus.  Has  apj)cllate  jurisdiction  frcMu  the  api)ellate  court  in  ca.ses 
where  that  court  is  e(|ually  divided,  or  where  two  of  the  judges  of  either 
division  of  that  court  are  of  the  opinion  that  a  ruling  precedent  of  the 
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supreme  court  is  erroneous.  Appeals  are  limited  to  cases  involving 
more  than  S50,  except  where  they  involve  the  validity  of  franchises  and 
ordinances  and  constitutional  questions. 

Appellate  Court. — Jurisdiction  of  all  appealable  cases  of  which  the 
supreme  court  does  not  have  jurisdiction,  from  the  circuit,  superior, 
probate,  and  criminal  courts. 

Circuit  Courts. — Jurisdiction  in  all  civil  cases  of  every  kind,  including 
probate  and  criminal  jurisdiction  in  all  counties  where  there  is  no  pro- 
bate or  criminal  court. 

Superior  Courts. — There  are  superior  courts  in  fourteen  counties 
possessing  concurrent  jurisdiction  with  the  circuit  courts,  except  as 
follows:  the  Marion  Superior  Court  has  no  jurisdiction  in  actions  of 
slander  and  in  criminal  and  probate  matters;  the  AUen,  Delaware,  Grant, 
Madison,  Tippecanoe,  Vanderburg  and  Vigo  superior  courts  have  no 
jurisdiction  of  criminal  and  probate  matters.  The  Superior  Court  of 
Knox  County  has  no  jurisdiction  of  probate  matters. 

Criminal  Court. — The  Criminal  Court  of  Marion  County  has  exclusive 
criminal  jurisdiction  in  the  county. 

Probate  Court. — There  is  one  probate  court  having  original  exclusive 
jurisdiction  in  aU  matters  pertaining  to  the  probate  of  wills,  appoint- 
ment of  administrators,  guardians,  etc.  This  court  also  has  con- 
current jurisdiction  in  proceedings  in  partition,  application  for  receivers, 
etc.     The  court  is  located  in  Marion  County. 

Municipal  Court. — In  Marion  County  only.  Has  original  jurisdiction 
concurrent  with  the  superior  and  circuit  courts  in  all  civil  cases  founded 
on  contract  or  tort  in  which  the  demand  does  not  exceed  .^500.  The 
court  also  has  the  same  jurisdiction  over  crimes  and  offenses  as  the  city 
courts  in  cities  of  the  first  class,  and  jurisdiction  of  cases  involving  the 
violation  of  ordinances  of  cities  and  towns  of  other  municipalities. 

Justices  of  the  Peace. — Justices  of  the  peace  have  jurisdiction  to  the 
amount  of  S200  in  collections  within  the  township  where  the  debtor 
resides,  but  may  render  judgment  in  confession  for  any  sum  not  exceed- 
ing $300.  In  cities  of  the  second,  third,  and  fourth  classes,  city  courts 
have  jurisdiction  in  certain  limited  civil  cases  up  to  the  amount  of  $500, 
and  in  cities  of  the  fourth  class  which  are  not  county  seats,  in  certain 
limited  civil  cases  up  to  the  amount  of  .$1000. 

Compiled  by  Henderson  &  Henderson,  Esquires,  Indianapolis. 

IOWA 

Supreme  Court. — The  supreme  court  has  appellate  jurisdiction  only 
in  cases  in  chancery,  and  constitutes  a  court  for  the  correction  of  errors 
at  law.  It  has  power  to  issue  all  writs  and  process  necessary  to  secure 
justice  to  parties,  and  to  exercise  a  supervisory  control  over  all  inferior 
courts. 
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District  Courts. — The  district  courts  have  original  jurisdiction  of  all 
actions,  proceedings,  and  remedies,  both  civU  and  criminal,  and  have 
general  supervision  over  all  inferior  courts  to  prevent  and  correct 
abuses  where  no  other  remedy  is  provided.  They  have  exclusive  juris- 
diction of  all  appeals  from  justices  of  the  peace  and  other  inferior 
tribunals  in  civil  and  criminal  cases.  They  also  have  original  and 
exclusive  jurisdiction  over  all  probate  matters  and  the  appointment  and 
supervision  of  executors,  administrators,  guardians,  etc. 

Superior  Courts. — In  certain  cities  only.  They  have  jurisdiction  in 
all  civil  matters  concurrent  with  the  district  court,  except  in  matters  of 
probate  and  domestic  relations.  They  have  original  jurisdiction  of  all 
actions,  civil  and  criminal,  for  the  violation  of  city  ordinances;  all  juris- 
diction conferred  on  police  courts,  and  concurrent  jurisdiction  with 
justices  of  the  peace.  They  also  have  concurrent  jurisdiction  with  the 
district  courts  over  juvenile  matters. 

Municipal  Courts.^ — These  courts,  where  established,  have  concurrent 
jurisdiction  with  the  district  courts  in  all  civil  matters  where  the  amount 
in  demand  does  not  exceed  $1000,  except  in  probate  matters,  actions  for 
divorce,  cases  directly  affecting  title  to  real  estate,  and  juvenile  matters. 
Also,  criminal  jurisdiction  in  petty  cases. 

I  Justices'  Courts. — The  jurisdiction  of  justices  of  the  peace,  when  not 
specially  restricted,  is  geographically  coextensive  with  their  respective 
counties.  It  extends  to  all  civil  cases  (except  cases  in  chancery  and 
cases  where  the  question  of  title  to  real  estate  may  arise)  when  the 
amount  in  controversy  does  not  exceed  |100,  but  by  consent  of  parties 
it  may  be  extended  to  any  amount  not  exceeding  $300. 

Compiled  by  Stipp,  Perry,  Bannister,  &  Starzinger,  Esquires,  Des 
Moines. 

KANSAS 

Supreme  Court. — General  appellate  jurisdiction.  May  exercise 
orijfiiKil  jurisdiction  in  quo  warranto,  mandamus,  and  habeas  corpus. 

District  Court. — General  original  jurisdiction  of  all  matters,  both 
civil  and  criminal  (not  otherwise  provided  by  law),  and  jurisdiction  in 
cases  of  appeal  from  all  inferior  courts  and  tribuiuvls.  General  super- 
vision and  control  of  all  such  inferior  courts  and  tribunals,  to  prevent 
and  correct  errors  and  abuses. 

County  Court.^Civil  jurisdiction  in  certain  cases  up  to  $1000  con- 
current with  district  court.  Ancillary  jurisdiction  to  issue,  modify,  and 
dissolve  injunctions  and  appoint  and  discharge  receivers  in  aid  of  action 
in  said  court.  Limited  criniinal  jurisdiction  equal  to  justice  court. 
Code  of  civil  procedure  of  district  court  applies  to  civil  ca.ses  involving 
over  $300  and  less  than  $1000.  In  civil  actions  involving  less  than  $300, 
and  in  criminal  matters,  justice  civil  and  criminal  code  applies.  Appeals 
taken  to  district  court. 
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Justice  Court. — Certain  civil  cases  up  to  $300.  Misdemeanors. 
Preliminary  and  summary  jurisdiction  in  criminal  cases.  Appeals  to 
district  court. 

City  Courts. — Created  by  legislative  enactment  in  such  cities  as  comply 
with  provisions  for  same,  such  as  City  Court  of  Topeka.  Justice  court 
jurisdiction.  In  townships  wherein  is  created  a  city  court,  jurisdiction 
of  justice  of  peace  therein  limited  to  $1.     Appeals  to  district  court. 

Small  Debtors'  Courts.— County  commissioners  or  governing  body  of 
a  city  may  create.  Jurisdiction  of  all  small  debts  and  accounts  not 
exceeding  $20.  Attorneys  not  permitted  to  practice  herein.  Appeals 
to  district  court. 

Probate  Court. — General  probate  jurisdiction  in  each  county.  Estates 
of  deceased  persons,  minors,  and  persons  of  unsound  mind,  etc.  Other 
duties  prescribed  by  statute.  Appeals  to  district  court.  Is  a  court  of 
record.     Original  jurisdiction  in  case  of  habeas  corpus. 

Juvenile  Court. — Established  in  each  county.  Probate  judge  is  also 
juvenile  judge.  Jurisdiction  pertaining  to  care  of  dependent,  neglected, 
and  delinquent  children.     Appeals  to  district  court. 

Compiled  by  O'Neil  &  Hamilton,  Esquires,  Topeka. 

KENTUCKY 

Court  of  Appeals. — General  appellate  jurisdiction.  No  original 
jurisdiction,  although  it  may  by  a  writ  of  prohibition  in  exceptional 
cases  restrain  an  inferior  court  from  exceeding  the  latter 's  jurisdiction, 
if  the  injured  party  has  no  adequate  remedy  by  appeal. 

Circuit  Court. — General  original  jurisdiction  in  each  county,  in  both 
civil  and  criminal  cases  in  which  jurisdiction  is  not  exclusively  imposed 
upon  some  other  tribunal;  and  in  all  cases  where  the  title  to  real  property 
is  in  controversy.     Appeals  from  inferior  judiciaries  mentioned  below. 

In  Jefferson  County  there  are  three  branches  of  this  court,  viz.,  (1) 
Common  Pleas,  with  four  judges,  having  jurisdiction  in  civil  cases  at 
law;  (2)  Chancery,  two  judges,  having  equity  jurisdiction;  (3)  Criminal, 
trying  criminal  cases  only. 

County  Court. — Exclusive  original  probate  jurisdiction.  Also  a  court 
of  preUminary  hearing  in  criminal  cases. 

Quarterly  Court. — Appeals  from  justices,  fiscal,  and  police  courts  in 
civil  cases.  Original  jurisdiction  in  civil  cases  involving  personal 
property  of  value  not  exceeding  $200.    Limited  criminal  jurisdiction. 

Juvenile  Court. — Original  criminal  jurisdiction  in  each  county  in  cases 
of  neglected,  dependent,  or  delinquent  children  not  over  seventeen 
years  of  age. 

Justices  of  the  Peace  (Magistrates). — Original  jurisdiction  in  civil 
cases  involving  personal  property  of  value  not  exceeding  $100.  Prelimi- 
nary and  summary  limited  criminal  jurisdiction. 
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Police  Courts  (Municipal). — Preliminary  and  summary  limited  crimi- 
nal jurisdiction. 

Compiled  by  J.  Morton  Morris,  Esquire,  Louisville. 

LOUISIANA 

Supreme  Court. — General  appellate  jurisdiction  over  cases  where  the 
amount  in  controversy  exceeds  S2000,  exclusive  of  interest.  Also,  over 
all  cases  involving  rights  to  homesteads  and  cases  involving  the  con- 
stitutionality or  legality  of  any  tax,  toll,  or  impost,  or  of  any  fine, 
forfeiture,  or  penalty  imposed  by  a  municipal  corporation,  and  over  cases 
wherein  a  municipal  ordinance  or  law  of  the  state  has  been  declared 
unconstitutional,  and  over  criminal  cases  when  the  punishment  is  death 
or  hard  labor,  or  where  a  fine  exceeding  $300  or  imprisonment  exceeding 
three  months  has  been  imposed.  Has  such  original  jurisdiction  as  may 
be  necessary  to  determine  questions  of  fact  affecting  its  own  jurisdiction. 
May  issue  writs  of  habeas  corpus,  certiorari,  mandamus,  quo  warranto, 
and  other  remedial  wTits.  Has  no  appellate  jurisdiction  over  suits  for 
damages  for  physical  injuries  or  death,  nor  suits  under  workmen's  com- 
pensation or  employers'  liability  acts. 

Courts  of  Appeals. — There  are  three  such  courts,  the  Court  of  Appeals 
for  the  Parish,  New  Orleans;  the  Court  of  Appeals,  First  Circuit;  and 
the  Court  of  Appeals,  Second  Circuit.  The  first  circuit  includes  certain 
parishes  in  the  southern  part  of  the  state,  and  the  second  circuit  those  in 
the  northern  part.  These  courts  have  appellate  jurisdiction  over  all 
cases,  civil  and  probate,  of  which  the  district  courts  have  exclusive  or 
concurrent  jurisdiction  and  of  which  the  supreme  court  is  not  given 
jurisdiction.  All  appeals  are  both  upon  the  law  and  the  facts.  They 
may  issue  writs  of  habeas  corpus,  mandamus,  certiorari,  and  prohibition, 
and  may  certify  questions  to  the  supreme  court.  The  Court  of  Appeals 
of  New  Orleans  also  has  jurisdiction  of  appeals  from  the  city  courts. 

District  Courts. — The  district  courts,  except  in  the  Parish  of  Orleans, 
have  original  jurisdiction  in  all  civil  matters  (concurrently,  however, 
with  justices  of  the  peace  in  matters  where  the  amount  in  dispute  is  less 
than  .SlOO),  and  in  all  cases  where  the  title  to  real  estate  or  to  office  or 
public  positions  is  involved.  They  have  unlimited  and  exclusive  juris- 
diction in  all  criminal  cases  except  as  otherwise  vested,  and  in  all  probate 
matters,  and  in  all  cases  where  the  state,  parish,  or  municipality,  or  other 
political  corporation,  is  a  party  defendant.  They  have,  outside  the 
Parish  of  Orleans,  jurisdiction  of  appeals  from  justices  of  the  peace  in  all 
civil  matters  and  from  all  orders  requiring  a  peace  bond. 

District  Court  in  New  Orleans. — The  Civil  District  Court  of  New 
Orleans  lias  same  jnrisdiction  as  other  district  courts,  except  such  as  is 
given  to  the  city  courts.  The  Criminal  District  Court  of  New  Orleans 
ha.s  only  criminal  jurisdiction,  and  this  is  the  same  as  other  district  courts. 
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City  Civil  Courts  of  New  Orleans. — There  are  two  such  courts,  having 
exclusive  original  jurisdiction  if  the  amount  in  dispute  does  not  exceed 
$100,  exclusive  of  interest,  including  suits  for  the  ownership  of  movable 
property,  suits  by  landlords  for  possession  of  leased  property,  and  suits 
for  rent.  Appeals  He  to  Court  of  Appeals  of  New  Orleans,  and  are  tried 
de  novo.  Also,  concurrent  jurisdiction  with  district  courts  of  moneyed 
demands  for  amounts  between  $100  and  $300.  Appeals  in  latter  cases 
are  not  tried  de  novo. 

Justices  of  the  Peace  in  Country  Parishes, — In  each  parish  (except 
Orleans)  justices  of  the  peace  have  original  concurrent  jurisdiction  with 
the  district  court  when  the  amount  in  dispute  does  not  exceed  $100. 
They  also  have  criminal  jurisdiction  as  committing  magistrates. 

Compiled  by  Dart  &  Dart,  Esquires,  New  Orleans. 

MAINE 

Supreme  Judicial  Court. — This  court  is  both  an  appellate  and  a  trial 
court,  (o)  As  an  appellate  court  it  is  the  court  of  final  appeal  and 
decides  (en  banc)  questions  of  law  from  nisi  prius  cases  arising  in  the 
supreme  judicial  court  and  the  inferior  courts.  It  hears  motions  for 
new  trials  and  appeals  from  final  decrees  in  equity  cases.  (6)  As  a 
nisi  prius  court  it  has  exclusive  jurisdiction  of  all  matters  at  law,  civil 
and  criminal,  not  cognizable  by  municipal  and  poHce  courts  and  trial 
justices,  and  of  all  appeals  from  such  courts  and  justices,  except  so  far 
as  the  superior  courts  have  exclusive  or  concurrent  jurisdiction.  It  has 
sole  jurisdiction  in  equity  cases.  It  may  issue  writs  of  error,  certiorari, 
mandamus,  prohibition,  quo  warranto,  etc. 

Superior  Courts. — There  are  superior  courts  in  the  counties  of  Andro- 
scoggin, Cumberland,  Kennebec,  and  Penobscot.  Within  their  respec- 
tive counties  they  exercise  the  same  criminal  jurisdiction  as  is  exercised 
by  the  supreme  judicial  court  in  other  counties.  They  have  exclusive 
jurisdiction  of  civil  appeals  from  municipal  and  police  courts  and  trial 
justices;  exclusive  original  jurisdiction  of  actions  of  scire  facias  on  judg- 
ments and  recognizances  not  exceeding  $500;  of  bastardy  trials  and  all 
other  civil  actions  at  law  not  exclusively  cognizable  by  the  municipal, 
police,  and  justices'  courts  where  the  damages  demanded  do  not  exceed 
$500;  and  concurrent  original  jurisdiction  of  trespass  quare  clausum;  of 
libels  for  divorce  and  proceedings  in  habeas  corpus,  and  of  all  other  civil 
actions  at  law  where  the  damages  exceed  $500.  In  Cumberland  County 
the  superior  court  has  exclusive  jurisdiction  of  libels  for  divorce.  In 
Androscoggin  County  the  superior  court  has  concurrent  original  juris- 
diction of  real  actions  and  actions  of  trespass  quare  clausum. 

Municipal  and  Police  Courts. — There  are  a  number  of  municipal  and 
police  courts  created  by  separate  statute  with  special  jurisdictions. 
Their  jurisdiction  is  limited  in  civil  cases  to  those  involving  not  more  than 
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S300,  though  some  have  a  lower  limit.  They  have  jurisdiction  of  minor 
criminal  cases  and  hold  preliminary  hearings  in  the  more  serious  criminal 
cases.  There  are  no  jury  trials  in  these  courts.  In  cities  where  there 
are  no  municipal  or  police  courts,  there  are  trial  justices  who  exercise 
the  same  sort  of  jurisdiction,  except  that  civil  jurisdiction  is  limited  to 
cases  not  involving  more  than  $20. 

Probate  Court. — These  courts  have  the  customary  general  jurisdic- 
tion of  administration  of  estates,  wills,  guardianship  matters,  etc. 

Compiled  by  Verrill,  Hale,  Booth,  &  Ives,  Esquires,  Portland. 

MARYLAND 

Court  of  Appeals. — ^General  appellate  jurisdiction.  Has  no  original 
jurisdiction  whatever. 

Circxiit  Court. — The  court  of  general  original  civil  and  criminal 
jurisdiction  in  each  county.  Minimum  amount  or  value  necessary  to 
jurisdiction  in  civil  causes:  actions  in  contract,  S50  recovered;  actions 
in  tort,  S50  claimed.     Appeals  from  minor  judiciary. 

Orphans'  Court. — Probate  jurisdiction  in  each  county  and  the  city  of 
Baltimore. 

Baltimore  City  Courts.  Supreme  Bench. — ^Limited  jurisdiction,  all 
the  judges  sitting  en  banc  to  hear  motions  for  new  trials  in  the  criminal 
court,  etc. 

Superior  Court,  Court  of  Common  Pleas,  Baltimore  City  Court. — Con- 
current general  civil  common  law  jurisdiction;  jurisdictional  amount 
-SIOO.     Shght  variations  with  respect  to  additional  statutory  jurisdiction. 

Circuit  Court,  Circuit  Court  No.  2. — Concurrent  general  jurisdiction 
in  equity. 

Criminal  Court. — General  criminal  jurisdiction. 

Justices  of  the  Peace. — Jurisdiction  in  civil  causes  where  tiie  debt 
prr)Vod  (in  contract)  or  the  damages  claimed  (in  tort)  do  not  exceed 
iJlOO.     Limited  criminal  jurisdiction  in  (-crtain  counties. 

People's  Court. — Five  justices  of  the  peace  of  those  appointed  for 
Baltimore  City  are  designated  to  constitute  the  people's  court,  which 
takes  over  all  the  trial  work  of  justices  of  the  peace  in  Baltimore  City. 

Compiled  by  Brown,  Brunc,  Parker,  &  Carej%  Esquires,  Baltimore. 

MASSACHUSETTS 

Supreme  Judicial  Court. — Original  jurisdiclinn  in  (Ujuity  of  all 
nuitters  cognizable  under  the  general  i)rincii)lcs  of  ctjuity.  Equity 
cases  are  tried  before  a  single  justice,  but  the  court  may  direct  issues  to 
be  framed  for  trial  by  jury,  or  may  transfer  for  partial  or  final  disposition 
to  the  superior  or  a  probate  court  any  cause  within  the  concurrent 
jurisdiction  of  such  court.  The  court  sitting  en  banc  has  appellate 
jurisdiction  of  (luostions  of  law  arising  before  a  single  justice  of  the 
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court,  or  in  the  superior,  probate,  and  land  courts,  or  in  the  appellate 
division  of  any  district  court  or  of  the  Municipal  Court  of  the  City  of 
Boston.  The  court  has  general  superintendence  over  courts  of  inferior 
jurisdiction,  and  may  issue  writs  of  error,  certiorari,  mandamus,  pro- 
hibition, quo  warranto,  and  habeas  corpus.  The  court  has  original 
and  exclusive  jurisdiction  of  some  special  proceedings. 

Superior  Court. — Original  exclusive  jurisdiction  of  capital  crimes, 
claims  against  the  state,  actions  of  contract,  tort,  and  replevin  not 
within  the  jurisdiction  of  inferior  courts,  and  certain  real  actions  not 
within  the  exclusive  jurisdiction  of  the  land  court.  It  has  original 
jurisdiction  in  all  civil  actions  (exclusive  of  actions  not  within  the  juris- 
diction of  inferior  courts  or  of  the  supreme  judicial  court)  in  which  the 
amount  in  controversy  exceeds  $100,  except  in  a  few  special  cases.  It 
has  original  jurisdiction  concurrent  with  the  supreme  judicial  court  of 
all  suits  in  equity,  and  original  jurisdiction  concurrent  with  the  probate 
courts  over  marriage  and  divorce.  It  has  appellate  jurisdiction  of 
all  actions  begun  before  trial  justices.  It  has  original  jurisdiction  of  all 
criminal  offenses  and  misdemeanors,  and  appellate  jurisdiction  of  all 
offenses  tried  before  inferior  courts. 

Courts  of  Probate  and  Insolvency. — These  courts  have  jurisdiction  of 
probate  of  wills,  granting  administration,  appointment  of  guardians, 
etc.;  petitions  concerning  the  separate  estates  of  married  women,  and 
matters  relating  to  the  adoption,  custody,  and  protection  of  minor 
children.  They  have  concurrent  jurisdiction  with  the  superior  court  of 
libels  for  divorce  and  nullity  of  marriage. 

Trial  Justices,  District,  and  Municipal  Courts. — Trial  justices  within 
their  territorial  limits  have  exclusive  original  jurisdiction  of  summary 
process  to  recover  possession  of  land,  and  of  actions  of  contract,  tort, 
or  replevin  in  which  the  amount  in  controversy  is  less  than  .$100,  and 
concurrent  jurisdiction  with  the  superior  court  of  such  actions  when  the 
amount  exceeds  $100  and  is  less  than  $300. 

District  courts  within  their  respective  territorial  limits  have  substan- 
tially the  same  jurisdiction  as  trial  justices,  but  the  pecuniary  limit  in 
actions  of  contract,  tort,  and  replevin  is  $3000. 

Municipal  courts  are  established  for  different  parts  of  the  city  of 
Boston.  Within  their  territorial  limits  these  courts  have  the  same 
jurisdiction  as  district  courts,  except  that  the  court  for  certain  wards 
of  the  city  proper  has  a  pecuniary  limit  of  $5000. 

All  of  these  courts  have  a  limited  criminal  jurisdiction. 

Land  Court. — This  court  has  exclusive  original  jurisdiction  of  all 
applications  for  registration  of  title  to  land  within  the  state.  It  has 
exclusive  original  jurisdiction  of  writs  of  entry,  and  petitions  for  clearing 
title  to  real  estate.  Cases  are  tried  and  finally  determined  by  the  court, 
unless  one  of  the  parties  demands  a  jury  trial,  in  which  case  issues  of  fact 
are  framed  and  tried  by  a  jury  in  the  superior  court.     Questions  of  law 
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arising  in  the  land  court  or  on  such  trial  in  the  superior  court  may  be 
taken  to  the  supreme  judicial  court. 

Compiled  by  Dunbar,  Nutter,  &  McClennen,  Esquires,  Boston. 

MICHIGAN 

Supreme  Court. — General  appellate  jurisdiction  and  superintending 
control,  with  original  jurisdiction  to  issue  writs  of  habeas  corpus,  manda- 
mus, quo  warranto,  procedendo,  and  other  remedial  writs. 

Circuit  Court. — General  civil  and  criminal  jurisdiction.  Appellate 
jurisdiction  over  probate  courts  and  justices  of  the  peace.  Most  of  the 
more  populous  counties  constitute  single  judicial  circuits,  while  the 
sparsely  settled  counties  are  grouped  into  circuits. 

Probate  Court. — General  jurisdiction  over  estates  of  decedents  and 
the  estates  and  persons  of  minors  and  incompetents.  Juvenile  juris- 
diction over  dependent,  neglected,  and  delinquent  children.  In  each 
county. 

Superior  Court  of  Grand  Rapids. — Concurrent  jurisdiction  in  cases  of 
debt  or  damage  up  to  SIOOO,  and  generally  in  other  cases.  Exclusive 
civil  jurisdiction  over  actions  against  city  and  board  of  education; 
exclusive  criminal  jurisdiction  except  in  petty  crimes,  and  appellate 
jurisdiction  over  police  court. 

Recorder's  Court  of  Detroit. — General  criminal  jurisdiction. 

Justices  of  the  Peace. — Pvxclusive  civil  jurisdiction  up  to  SlOO,  and 
concurrent  up  to  $300.  Criminal  jurisdiction  in  petty  cases.  Prelimi- 
nary examinations  in  other  criminal  cases. 

Police  Courts. — In  various  cities.  Petty  criminal  jurisdiction  and 
preliminary  examinations. 

Compiled  by  Prof.  !•].  R.  Sunderland,  University  of  Michigan  Law 
School,  Ann  Arbor. 

MINNESOTA 

Supreme  Court. — Appellate  jurisdiction  in  all  cases.  Original  juris- 
diction to  issue  all  writs  and  processes  necessary  to  the  execution  of  the 
laws  and  the  furtherance  of  justice. 

District  Court. — Original  jurisdiction  in  all  civil  and  criminal  pro- 
ceedings. Appeals  from  lower  courts,  probate  court,  officers,  and 
bodies. 

Juvenile  Court.  Jurisdiction  concerns  dependent,  neglected,  and 
(!cliii(|iK'Mt  children.  Branch  of  district  court  in  counties  having  a 
population  over  33,000;  in  other  counties,  branch  of  probate  court. 

Probate  Court.  l"]xclusivo  jurisdiction  over  the  estates  of  decea.sed 
persons  hihI  persons  under  guardianship. 

Municipal  Court.  Limited  criminal  and  civil  jurisdiction  up  to  $500 
(Minneapolis  SIOUO).     Appellate  jurisdiction  in  some  cities. 


APPENDIX  255 

Court  of  Conciliation. — Branch  of  municipal  court.  Certain  civil 
cases  up  to  $50. 

Justices  of  the  Peace. — Limited  preliminary  and  summary  jurisdiction 
in  criminal  cases.     Certain  civil  cases  up  to  $100. 

Compiled  by  Edward  B,  Young,  Esquire,  St.  Paul. 

MISSISSIPPI 

Supreme  Court. — Such  jurisdiction  as  properly  belongs  to  a  court  of 
appeals.     No  original  jurisdiction. 

Circuit  Court. — Original  jurisdiction  in  all  matters,  civil  and  criminal, 
not  elsewhere  vested  by  the  Constitution,  and  appellate  jurisdiction 
from  county  court,  justice  of  the  peace  court,  and  other  inferior  tribunals. 

Chancery  Court. — Full  jurisdiction  in  all  matters  of  equity,  divorce 
and  alimony,  matters  testamentary  and  all  administration  of  minors' 
business,  cases  of  idiocy,  lunacy,  and  persons  of  unsound  mind,  and 
certain  special  statutory  jurisdiction,  principally  attachments,  partition 
of  realty,  and  rectification  of  realty  titles. 

County  Court. — Concurrent  jurisdiction  with  justice  of  the  peace  in 
all  matters,  and  concurrent  with  circuit  and  chancery  courts  wherein  the 
amount  in  controversy  does  not  exceed  $1000,  and  all  misdemeanors. 
Exclusive  jurisdiction  in  eminent  domain,  partition  of  personalty, 
unlawful  entry  and  detainer,  and  appellate  jurisdiction  from  the  justice 
of  the  peace. 

Justice  of  the  Peace. — Jurisdiction  extends  to  all  causes  in  which  the 
principal  amount  does  not  exceed  $200.  Concurrent  jurisdiction  with 
circuit  court  over  all  crimes  whereof  the  punishment  does  not  extend 
beyond  a  fine  and  imprisonment  in  the  county  jail. 

Police  Justice. — Same  jurisdiction  as  justice  of  the  peace,  but  limited 
to  municipality  whereof  he  is  an  officer. 

Compiled  by  Green,  Green,  &  Potter,  Esquires,  Jackson. 

MISSOURI 

Supreme  Court. — Original  jurisdiction  to  issue  writs  of  habeas  corpus, 
quo  warranto,  mandamus,  certiorari,  and  other  remedial  writs,  and 
exclusive  appellate  jurisdiction  in  all  cases  where  the  amount  in  dispute 
exceeds  $7500,  or  involves  construction  of  federal  or  state  constitutions, 
validity  of  treaties,  or  statutes  of  United  States,  construction  of  revenue 
laws  of  Missouri,  titles  to  state  offices,  titles  to  real  estate,  felonies,  and 
where  political  subdivision  of  state  or  state  officer  is  party.  It  also  has 
superintending  control  over  all  other  state  courts. 

Courts  of  Appeals. — Three  in  number  (St.  Louis,  Kansas  City,  and 
Springfield).     Each  has,  within  its  own  district,  final  appellate  jurisdic- 
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tion  in  all  cases  except  those  above  specified.  Also,  each,  within  its  own 
district,  has  superintending  control  over  inferior  courts  of  record  and 
power  to  issue  writs  of  habeas  corpus,  quo  warranto,  mandamus,  cer- 
tiorari, and  other  remedial  writs. 

Circuit  Court. — The  court  of  general  original  civil  jurisdiction,  in  all 
counties  and  the  city  of  St.  Louis,  where  the  amount  involved  exceeds 
S50.  Also,  in  all  criminal  cases  except  in  a  few  counties  having  criminal 
courts,  and  appellate  jurisdiction  in  all  cases  determined  by  justices  of 
the  peace  and  probate  courts. 

Court  of  Common  Pleas.— There  are  a  few  courts  of  common  pleas 
having  the  same  civil  original  jurisdiction  as  circuit  courts.  They  are 
held  at  Hannibal,  Cape  Girardeau,  Louisiana,  and  Sturgeon. 

Probate  Courts. — Exclusive  original  jurisdiction  over  all  matters 
relating  to  estates  of  deceased  persons,  probating  wills,  minors,  and 
imbeciles. 

Justices'  Courts. — Exclusive  original  jurisdiction  over  all  civil  actions 
where  the  amount  involved  does  not  exceed  $50,  and  concurrent  juris- 
diction in  all  civil  actions  on  contracts,  statute,  torts  where  the  amount 
involved  does  not  exceed  $250  (except  in  counties  and  cities  having  over 
50,000  population,  .$300;  and  cities  having  over  .300,000  population, 
$500) ;  landlord  and  tenant  cases.  Have  no  cognizance  of  actions  against 
any  rightful  executor  or  administrator;  nor  of  actions  for  slander,  libel, 
malicious  prosecution,  or  false  imprisonment;  nor  of  any  proceeding  in 
equity  or  any  action  where  the  title  to  any  lands  or  tenements  is  involved. 

Compiled  by  Augustus  L.  Abbott,  Esquire,  St.  Louis. 

MONTANA 

Supreme  Court. — General  appellate  jurisdiction,  and  general  super- 
visory control  over  inferior  courts  under  such  regulations  and  limita- 
tions as  may  be  prescribed,  with  power  to  issue  and  hear  writs  of 
habeas  corpus,  mandamus,  quo  warranto,  certiorari,  prohibition,  and 
injunction,  and  such  other  original  and  remedial  writs  as  may  be 
necessary  or  proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

District  Courts. — With  original  jurisdiction  in  all  cases  at  law  and  in 
equity  where  the  amount  in  controversy  exceeds  $50,  and  in  all  criminal 
cases  amounting  to  felony,  and  appeals  from  cases  arising  in  justices' 
courts  and  other  inferior  courts.  Also,  of  all  matters  of  probate  and 
actions  for  divorce  and  animlment  of  marriage,  and  with  j)ower  to  issue, 
hoar,  and  (Ictcriniiic  the  original  and  remedial  writs. 

Justices'  Courts.-  Covering  civil  actions,  except  titles  to  real  estate 
and  divorces,  or  cases  in  equity  where  the  debt,  damage,  or  claim  does 
not  exceed  the  sum  of  $300.     Also,  police  and  municipal  courts  for  cases 
arising  under  ordinances. 
.    Compiled  by  Edward  C.  Day,  Esquire,  Helena, 
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NEBRASKA 


Supreme  Court. — General  appellate  jurisdiction  as  provided  by  law; 
may  exercise  original  jurisdiction  in  cases  relating  to  the  revenue,  civil 
cases  in  which  the  state  is  a  party;  mandamus,  quo  warranto,  and 
habeas  corpus. 

District  Court. — The  court  of  general  original  jurisdiction  at  both 
chancery  and  common  law,  and  general  criminal  jurisdiction,  with 
such  other  jurisdiction  as  the  legislature  may  provide.  Appeals  from 
minor  judiciary. 

County  Court. — Probate  jurisdiction  in  each  county.  Civil  jurisdic- 
tion concurrent  with  justices  of  the  peace;  concurrent  jurisdiction  with 
district  courts  in  civil  actions  up  to  $1000,  with  certain  exceptions. 

Municipal  Courts  (Omaha  and  Lincoln). — Civil  jurisdiction  con- 
current with  county  court;  also  sitting  as  poHce  magistrate. 

Justices  of  the  Peace. — Civil  cases  up  to  $200,  with  certain  exceptions; 
preliminary  and  summary  jurisdiction  where  no  police  court  exists. 

Police  Magistrates  (except  Omaha  and  Lincoln). — Preliminary  and 
summary  jurisdiction  in  criminal  cases. 

Compiled  by  Brogan,  Ellick,  &  Raymond,  Esquires,  Omaha. 

NEVADA 

Supreme  Court. — General  appellate  jurisdiction  in  all  cases,  civil  and 
criminal.  Original  jurisdiction  of  mandamus,  habeas  corpus,  and 
prohibition  proceedings. 

District  Courts. — Original  jurisdiction  in  all  civil  cases  in  equity;  all 
cases  at  law  where  the  amount  involved  exceeds  $300;  all  probate 
matters,  and  in  all  criminal  cases  except  a  limited  number  of  mis- 
demeanors. Also,  appellate  jurisdiction  from  the  justice  courts;  also 
original  jurisdiction  in  habeas  corpus  and  mandamus. 

Justice  Courts. — Jurisdiction  of  petty  misdemeanors,  civil  cases  at 
law  where  the  amount  involved  does  not  exceed  $300  and  where  the  title 
to  real  property  is  not  involved. 

Compiled  by  Cole  L.  Harwood,  Esquire,  Reno. 

NEW  HAMPSHIRE 

Supreme  Court. — Appellate  jurisdiction  over  superior  court  as  to 
questions  of  law,  and  over  public  service  commission  as  to  both  facts 
and  law.  Superior  court  may  also  transfer  questions  of  law  for  its 
decision  in  advance  of  trial  or  judgment.     No  original  jurisdiction. 

Superior  Court. — The  court  of  general  original  jurisdiction,  civil  and 
criminal,  at  law  and  in  equity.  Subject  to  above  final  authority  of 
supreme  court  on  questions  of  law,  it  also  has  general  appellate  juris- 
diction over  probate,  municipal,  and  justices'  courts,  and  certain  quasi- 
judicial  bodies  as  to  both  facts  and  law,  and  jurisdiction  to  review 
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proceedings  of  all  other  quasi-judicial  bodies  (except  public  service 
commission)  by  certiorari,  mandamus,  etc.  A  single  court  for  the  state, 
but  its  justices  sit  separately  in  the  several  counties,  interchanging  as 
circumstances  require. 

Probate  Courts. — Probate  jurisdiction  in  each  county. 

Municipal  Courts. — Established  in  all  cities  and  towns  of  2000  inhabi- 
tants or  more,  and  such  smaller  towns  as  so  vote.  Original  jurisdiction 
of  local  crimes  where  penalty  does  not  exceed  $500  fine  or  (and)  one 
year's  imprisonment,  and  may  hold  to  bail  in  other  criminal  cases. 
Original  civil  jurisdiction  in  certain  cases  up  to  $100.  (In  Manchester 
this  civil  jurisdiction  is  extended  to  $500  and  made  final  as  to  facts,  unless 
defendant  is  entitled  to  and  claims  jury  trial;  and  questions  of  law  may 
be  appealed  directly  to  supreme  court.) 

Justices'  Courts. — In  towns  where  there  is  no  municipal  court,  "trial 
justices"  or  justices  of  the  peace  have  criminal  jurisdiction  up  to  $10 
fine  or  (and)  six  months'  imprisonment;  may  hold  to  bail  in  other 
criminal  cases,  and  have  civil  jurisdiction  in  certain  cases  up  to  $13.33 
("trial  justices"  $50). 

Compiled  by  Fred.  C.  Demond,  Esquire,  Concord. 


NEW  JERSEY 

Court  of  Errors  and  Appeals. — Appellate  jurisdiction  only;  a  court  of 
last  resort  in  all  causes. 

Court  of  Chancery. — Jurisdiction  of  all  suits  in  equity  and  exclusive 
original  jurisdiction  in  divorce  cases.     May  issue  writs  of  habeas  corpus. 

Supreme  Court. — Both  original  and  appellate  jurisdiction  in  all  civil 
suits  at  law;  also  criminal  jurisdiction;  may  issue  writs  of  mandamus, 
quo  warranto,  and  habeas  corpus. 

Circuit  Courts. — Exclusive  jurisdiction  of  lien  claims  over  $500; 
appellate  jurisdiction  in  certain  causes  from  minor  judiciary. 

Common  Pleas. — Concurrent  jurisdiction  with  circuit  court  except 
where  title  to  land  is  in  question;  appeals  from  minor  judiciary;  may 
issue  writs  of  habeas  corpus. 

Prerogative  Court. — Original  and  appellate  jurisdiction  in  matters  of 
j)rol);itc  of  wills  and  administrations;  hears  appeals  from  orphans'  court. 

Orphans'  Court. — Jurisdiction  over  wills,  adniinistratioiis,  guardian- 
ships, and  a-ssignmcnts  for  creditors. 

Surrogate  Court. — Original  jurisdiction  in  probate  of  wills  and  admin- 
istrations.    Appeal  to  orphans'  court. 

Justices'  Court. — Justice  of  the  peace  has  jurisdiction  over  small 
causes  uj)  to  $200,  except  in  municiijalitics  where  district  courts  are 
established,  in  which  ca.sc  the  justice  of  the  peace  has  no  civil  jurisdiction. 

City  District  Courts. — Jurisdiction  over  all  civil  suits  up  to  $500. 
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County  District  Courts. — Districts  comprising  one  or  more  munici- 
palities in  the  same  county  with  a  combined  population  of  not  less  than 
17,000  may  be  created  by  special  act  of  the  legislature,  and  a  district 
court  established  therein.  Several  such  have  been  created.  Their 
jurisdiction  is  the  same  as  the  city  district  courts. 

Court  of  Quarter  Sessions. — Jurisdiction  to  try  all  criminal  cases, 
except  those  of  treason  or  murder. 

Court  of  Special  Sessions. — Jurisdiction  over  all  criminal  offenses 
triable  at  law  where  indictment  and  trial  by  jury  is  waived. 

Court  of  Oyer  and  Terminer. — General  jurisdiction  over  criminal  cases 
including  treason  and  murder. 

Police  Courts. — Criminal  jurisdiction. 

Juvenile  Courts. — Established  in  every  county.  Jurisdiction  over  all 
criminal  offenses  committed  by  children  under  the  age  of  sixteen,  except 
the  offenses  of  murder  and  manslaughter. 

Compiled  by  McCarter  &  English,  Esquires,  Newark. 

NEW  MEXICO 

Supreme  Court. — Appellate  jurisdiction  from  judgments  and  decrees 
of  district  court  in  all  cases,  both  interlocutory  and  final,  and  superin- 
tending control  over  all  inferior  courts.  Original  jurisdiction  generally 
to  issue  writs  of  mandamus,  error,  prohibition,  habeas  corpus,  certiorari, 
injunction,  and  all  other  writs  necessarj'-  or  proper  for  complete  exercise 
of  its  jurisdiction.  Original  jurisdiction  in  quo  warranto  and  mandamus 
against  all  state  officers,  boards,  and  commissions. 

District  Courts. — Original  jurisdiction  in  all  causes,  criminal  and  civil, 
both  law  and  equity;  appellate  jurisdiction  from  all  inferior  courts  in 
their  respective  jurisdictions,  and  supervisory  control  over  same.  May 
issue  writs  of  habeas  corpus,  mandamus,  injuction,  quo  warranto,  cer- 
tiorari, prohibition,  and  all  other  writs,  remedial  and  otherwise,  in  the 
exercise  of  their  jurisdiction.  District  court  is  also  juvenile  court,  and 
has  exclusive  original  jurisdiction  over  juvenile  delinquents  and  over 
those  who  contribute  to  such  delinquency. 

Probate  Courts. — Original  jurisdiction  over  probate  matters,  and 
such  as  the  legislature  may  hereafter  confer  upon  them. 

Justices  of  the  Peace  and  Police  Magistrates. — Original  jurisdiction 
in  all  civil  cases  where  the  title  to  real  estate  or  the  boundaries  of  land 
are  not  involved,  and  the  amount  involved  be  not  in  excess  of  $200. 
Original  criminal  jurisdiction  in  misdemeanor  cases.  Preliminary  hear- 
ings in  all  criminal  cases.     Peace  proceedings. 

Compiled  by  Charles  C.  Catron,  Esquire,  Santa  Fe. 
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NEW  YORK 
Civil  Courts 

Court  of  Appeals. — Highest  court  of  the  state.  Exercises  only 
appellate  jurisdiction.  Jurisdiction  is  limited  to  review  of  questions  of 
law  except  in  capital  cases.  Hears  appeals  from  appellate  division  of 
supreme  court. 

Appellate  Divisions  of  the  Supreme  Court. — The  state  is  divided  into 
four  judicial  departments.  There  is  an  appellate  division  of  the  supreme 
court  in  each  department.  Hears  appeals  from  supreme  court,  surrogate 
courts,  and  county  courts. 

Appellate  Terms  of  the  Supreme  Coiut  (First  and  Second  Depart- 
ments).— Hears  appeals  from  City  Court  of  the  City  of  New  York  and 
Municipal  Courts  of  the  City  of  New  York. 

Supreme  Court. — Principal  court  of  original  jurisdiction.  Only  court 
exercising  general  jurisdiction  in  law  and  equity. 

Surrogate  Courts. — Surrogates  are  elected  in  the  larger  counties;  in 
other  counties,  county  judges  perform  the  duties  of  surrogate.  In 
general,  has  jurisdiction  over  probate  of  wills  and  administration  of 
decedents'  estates. 

County  Courts. — In  each  county  except  those  comprising  New  York 
City.  Court  of  limited  jurisdiction,  having  both  legal  and  equitable 
powers.  Has  jurisdiction  over  legal  actions  where  defendants  reside 
within  the  county  and  the  amount  involved  does  not  exceed  $2000. 
Has  equitable  powers  in  certain  specified  actions  affecting  real  property 
situated  within  the  county.  Can  also  entertain  action  to  foreclose 
lien  on  chattel,  if  lien  does  not  exceed  .$1000  and  chattel  is  found  within 
the  county.  County  courts  hear  appeals  from  courts  of  justices  of  the 
peace,  and  this  is  the  only  appellate  jurisdiction  which  the  county  courts 
have. 

City  Court  of  the  City  of  New  York. — Court  of  original  and  limited 
jurisdiction.  Limited  to  common  law  actions  for  monej',  recovery  of 
chattels,  foreclosure  of  mechanics'  liens  and  liens  upon  chattels,  taking 
entry  of  judgments  by  confession,  and  naturalization  of  aliens.  Except 
ill  marine  cases,  actions  for  broach  of  promise  to  marry,  and  actions  upon 
bonds  given  in  this  court,  the  jurisdiction  is  limited  to  .?i3000. 

Municipal  Court  of  the  City  of  New  York. — New  York  City  is  divided 
into  twenty-four  districts,  and  .sessions  of  the  court  are  held  in  each 
district.  Has  general  common  law  jurisdiction  over  actions  where  the 
amount  claimed  docs  not  exceed  .'SIOOO,  except  in  ca-ses  involving  title  to 
real  i)roj)erty  or  where  recovery  is  .sought  in  certain  specified  personal 
torts. 

Courts  of  Justices  of  the  Peace  (in  Various  Towns  outside  New  York 
City). — These  courts  adjudicate  upon  small  matters  and  correspond  for 
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other  parts  of  the  state  with  the  municipal  courts  of  the  city  of  New 
York. 

Criminal  Courts 

Supreme  Court. — UnHmited  jurisdiction  over  indictable  offenses  in 
all  counties.  While  the  supreme  court  has  both  civil  and  criminal 
jurisdiction,  its  jurisdiction  throughout  the  state  is  exercised  princi- 
pally in  civil  cases,  and  practically  all  indictable  crimes  are  tried  in  the 
courts  of  general  sessions  of  the  city  and  county  of  New  York,  or  in  the 
county  courts  in  other  counties.  Upon  consent  of  the  supreme  court, 
cases  can  be  removed  to  that  court  from  the  county  courts  or  the  court 
of  general  sessions.  The  jurisdiction  of  the  supreme  court  attaches  to 
minor  crimes  triable  in  the  first  instance  in  the  courts  of  special  sessions 
or  police  courts  only  upon  the  certificate  of  a  county  judge  or  a  justice 
of  the  supreme  court  that  the  charge  be  prosecuted  by  indictment. 

County  Courts  (in  Counties  Other  than  New  York  City). — A  county 
court  has  jurisdiction  over  all  indictable  offenses  committed  or  triable 
in  the  county.  Except  in  certain  specified  counties,  the  county  court 
cannot  try  indictments  punishable  by  death. 

Court  of  General  Sessions  of  the  City  and  County  of  New  York. — 
Jurisdiction  over  all  crimes  cognizable  within  the  city  and  county, 
including  crimes  punishable  by  death  or  life  imprisonment.  In  other 
counties  the  county  court  takes  the  place  of  this  court. 

Courts  of  Special  Sessions  of  the  Peace  (in  each  town  and  in  certain 
cities  and  villages). — Exclusive  jurisdiction  in  all  counties  over  all 
misdemeanors,  except  libel. 

The  Court  of  Special  Sessions  of  the  City  and  County  of  New  York.— 
In  the  first  instance  exclusive  jurisdiction  over  all  misdemeanors  com- 
mitted within  the  county,  except  libel.  There  is  a  separate  division  of 
this  court,  known  as  the  Childrens'  Court,  with  exclusive  jurisdiction  to 
hear  all  cases  or  proceedings  involving  children  under  sixteen  years  of 
age  alleged  to  be  delinquent,  material  witnesses,  mentally  defective,  or 
neglected,  with  jurisdiction  to  appoint  guardians  of  such  children. 

Police  Courts  and  City  Magistrates*  Courts  (in  Certain  Cities  and 
Villages). — For  trial  of  petty  criminal  offenses. 

City  Magistrates  (New  York  City). — There  are  forty-two  magistrates 
in  the  city  of  New  York.  Magistrates  have  jurisdiction  to  try  and 
punish  persons  charged  with  petty  offenses,  and  to  hold  others  to  await 
the  action  of  the  grand  jury. 

Family  Court  (City  Magistrates'  Court). — Exclusive  jurisdiction  to 
hear  cases  against  persons  charged  with  non-support  and  abandonment. 

TraflBic  Court  (City  Magistrates'  Court). — Jurisdiction  to  try  cases 
arising  out  of  violation  of  traffic  laws. 

Compiled  by  Frederick  H.  Koschwitz,  Esquire,  New  York  City. 
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NORTH  CAROLINA 

Supreme  Court. — General  appellate  jurisdiction;  original  jurisdiction 
in  all  claims  against  the  state,  and  may  exercise  original  jurisdiction  in 
habeas  corpus. 

Superior  Court. — General  equity  jurisdiction;  original  jurisdiction, 
civil,  ex  contractu  over  $200,  ex  delicto  over  $50,  all  cases  in  which  title 
to  real  estate  is  involved;  criminal,  in  all  felonies;  original  in  habeas 
corpus,  mandamus,  and  quo  warranto.  Appellate  jurisdiction  in  all 
civil  actions  and  criminal  cases  originating  in  courts  inferior  to  the 
superior  court. 

Clerk  of  the  Superior  Court  of  Each  County. — Powers  of  the  probate 
court  and  probate  jurisdiction  conferred  on  same  in  each  county. 

Recorder's  Court  (County  and  Municipal). — Concurrent  civil  juris- 
diction with  justice  of  the  peace  and  superior  court  ex  contractu  not 
exceeding  $1000;  matters  not  ex  contractu  not  exceeding  $500.  Criminal 
jurisdiction  in  all  cases  below  felonies.  Appeals  from  justices  of  the 
peace. 

Justices  of  the  Peace. — Preliminary  jurisdiction  in  criminal  cases. 
Concurrent  original  jurisdiction  with  recorders'  courts  in  cases  where 
punishment  does  not  exceed  $50  fine  or  thirty  days  in  jail.  Civil 
jurisdiction  ex  contractu  up  to  $200,  ex  delicto  up  to  $50.  Claim  and 
delivery  proceedings  up  to  $50. 

Juvenile  Coxirts  (Division  of  Superior  Courts). — Jurisdiction  over 
dependent  and  delinquent  juveniles  up  to  sixteen  years  of  age,  but  up  to 
fourteen  years  of  age  only  in  felonies  where  punishment  exceeds  ten 
years  in  the  penitentiary. 

Corporation  Commission. — General  jurisdiction  over  pubhc  utilities 
corporations,  fixing  rates,  etc. 

Compiled  by  H.  Edmund  Rodgers,  Esquire,  Wilmington. 

NORTH  DAKOTA 

Supreme  Court. — General  appellate  jurisdiction,  unlimited  in  amount; 
has  original  jurisdiction  over  writs  of  habeas  corpus,  and  may  issue 
other  writs  necessary  to  the  exerci.se  of  appellate  jurisdiction. 

District  Court.^ — The  court  of  general  original  civil  ami  criminal  juris- 
diction ill  each  county. 

County  Court. — Probate  jurisdiction  in  each  county,  and  by  vote  of 
county,  jurisdiction  is  conferred  concurrent  with  the  district  courts  in  all 
civil  cases  up  to  $1000  and  in  criminal  cases  less  than  a  felony. 

Justice  Court.-  Preliminary  and  summary  jurisdiction  in  criminal 
cases.     Certain  civil  cases  up  to  $200. 

Courts  of  Conciliation.^ — Controversies  involving  less  than  $200  may 
be  settled  here  by  conciliation.     Where  amount  involved  is  less  than 
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$200,  effort  must  be  made  to  settle  through  this  court  before  suit  can  be 
brought. 

Compiled  by  Conmy,  Young,  &  Burnett,  Esquires,  Fargo. 

OHIO 

Supreme  Court. — Appellate  jurisdiction  in  all  cases  involving  ques- 
tions arising  under  the  Constitution  of  the  United  States  or  of  the  state 
of  Ohio;  in  cases  of  felony  on  leave  first  obtained;  in  cases  which  origi- 
nated in  the  courts  of  appeals,  and  such  revisory  jurisdiction  of  the  pro- 
ceedings of  administrative  officers  as  may  be  conferred  by  law.  In 
cases  of  public  or  great  general  interest,  the  supreme  court  is  authorized 
to  direct  any  court  of  appeals  to  certify  its  record  to  the  supreme  court. 
In  cases  where  the  judges  of  any  court  of  appeals  find  that  a  judgment 
upon  which  they  have  agreed  is  in  conflict  with  the  judgment  announced 
on  the  same  question  by  any  other  court  of  appeals,  the  judges  shall 
certify  the  record  of  the  case  to  the  supreme  court  for  review  and  final 
determination.  Original  jurisdiction  in  quo  warranto,  mandamus, 
habeas  corpus,  prohibition,  and  procedendo. 

Courts  of  Appeals. — Appellate  jurisdiction  in  the  trial  of  chancery 
cases;  and  to  review,  affirm,  modify,  or  reverse  the  judgments  of  the 
courts  of  common  pleas  and  other  courts  of  record  within  the  appellate 
district  as  may  be  provided  by  law.  Appellate  jurisdiction  is  final, 
except  in  those  cases  in  which  the  supreme  court  has  original  or  appellate 
jurisdiction.  Original  jurisdiction  in  quo  warranto,  mandamus,  habeas 
corpus,  prohibition  and  procedendo. 

Comrt  of  Common  Pleas. — The  court  of  general  original  jurisdiction  in 
civil  and  criminal  cases  in  each  county. 

Probate  Court. — The  usual  probate  jurisdiction  in  each  county. 
Also,  jurisdiction  to  appoint  and  control  guardians  and  trustees  in 
certain  cases,  and  in  cases  of  eminent  domain.  In  some  of  the  smaller 
counties  the  probate  court  and  common  pleas  courts  have  been 
consolidated. 

Municipal  Courts. — There  are  municipal  courts  in  a  number  of  cities, 
but  the  jurisdiction  is  not  the  same  in  all. 

Justices  of  the  Peace. — Except  in  cities  having  municipal  courts, 
jurisdiction  as  examining  magistrates,  and  summary  jurisdiction  in 
minor  criminal  cases;  in  civil  cases  at  law  up  to  $300,  and  exclusive 
original  jurisdiction  up  to  $100. 

Compiled  by  Harmon,  Colston,  Goldsmith,  &  Hoadly,  Esquires, 
Cincinnati. 

OKLAHOMA 

Supreme  Court. — General  appellate  jurisdiction  in  all  civil  cases  at 
law  and  in  equity;  and  original  jurisdiction  to  issue,  in  proper  cases, 
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writs  of  habeas  corpus,  mandamus,  quo  warranto,  certiorari,  and  other 
remedial  writs.  Also,  is  given  general  superintending  control  over  all 
inferior  tribunals. 

Criminal  Court  of  Appeals. — Exclu.sive  appellate  jurisdiction  in  all 
criminal  cases  appealed  from  the  district,  superior,  and  county  courts, 
with  power  to  issue  writs  of  habeas  corpus  and  other  writs  necessary  to 
the  exercise  of  it?  jurisdiction. 

District  Courts. — The  court  of  general  original  civU  and  criminal 
jurisdiction,  with  power  to  Issue  writs  of  habeas  corpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  prohibition,  and  other  writs.  Has 
appellate  jurisdiction  from  county  courts  in  probate  matters,  and  from 
justices  of  the  peace. 

Coimty  Superior  Covuts. — These  exist  in  only  a  few  of  the  larger 
counties.  They  are  vested  with  jurisdiction,  A\-ithin  the  territorial 
limits  of  the  respective  counties  for  which  they  are  created,  concurrent 
with  the  district  court  and,  except  in  probate  matters,  with  the  count}- 
courts. 

Coimty  Courts. — The  count}'  court  in  each  county  has  exclusive 
original  jurisdiction  in  probate  matters,  and  jurisdiction  in  ci\'il  matters 
concurrent  with  the  district  court  when  amount  is  $200  and  does  not 
exceed  -$1000,  but  no  jurisdiction  to  tr}'  title  to  real  estate,  or  of  actions 
for  malicious  prosecution,  divorce,  alimony,  or  against  officers  for  mis- 
conduct in  office.  Also,  vested  with  jurisdiction  as  juvenile  courts  with 
respect  to  dependent,  neglected,  and  delinquent  children.  Also,  act  as 
committing  magistrates  in  criminal  cases,  and  have  appellate  jurLs^dic- 
tion  from  judgments  of  the  justices  of  the  peace. 

Court  of  Common  Pleas. — In  Tulsa  County  only  is  a  court  of  common 
plea's,  with  four  judges.  Has  all  the  jurisdiction  of  justices  of  the  peace, 
and  civil  jurisdiction  concurrent  with  district  court  where  amount  does 
not  exceed  $2500,  exclusive  of  interest,  but  no  jurisdiction  where  title  to 
real  estate  Is  involved  or  of  cases  involving  purely  equitable  relief,  or  of 
actions  of  libel  or  slander. 

Justices  of  the  Peace. — Jurisdiction  coextensive  with  the  county  as 
examining  and  committing  magistrates,  in  civil  cases  when  amount  does 
not  exceed  $200,  and  misdemeanor  where  fine  does  not  exceed  $200 
and  jail  imprisonment  thirty  days. 

Compiled  by  Preston  C  .West,  Esquire,  Tulsa. 

OREGON 

Supreme  Court. — General  appellate  jurisdiction,  and  may  in  its  own 
discretion  take  original  jurisdiction  in  mandamus,  quo  warranto,  and 
habeas  corpus  proceedings. 

Circuit  Court. — Court  of  general  original  civil  and  criminal  jurisdic- 
tion.    All  judicial  powers  not  vested  in  some  other  court  belong  to  the 
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circuit  courts,  and  they  have  appellate  jurisdiction  and  supervisory 
control  over  the  county  courts  and  all  other  inferior  courts,  officers,  and 
tribunals.  In  Multnomah  County  the  circuit  court  also  exercises 
probate  jurisdiction  in  lieu  of  the  county  court. 

Court  of  Domestic  Relations. — In  Multnomah  County,  exercises  the 
jurisdiction  of  juvenile  courts;  also  jurisdiction  over  adoption  of  children 
and  change  of  name,  and  concurrent  with  circuit  court  in  proceedings 
for  failure  to  support  wife  or  children. 

County  Court. — The  county  court,  presided  over  by  the  county  judge, 
who  is  also  chairman  of  the  board  of  county  commissioners,  the  adminis- 
trative board  of  the  county,  has  jurisdiction  over  actions  at  law  where 
the  subject  of  controversy  does  not  exceed  the  value  of  $500,  and  con- 
currently with  the  circuit  court  over  actions  for  forcible  entry  and 
detainer.  Except  in  Multnomah  County,  it  also  has  exclusive  jurisdic- 
tion in  the  first  instance  in  probate  and  allied  matters.  In  other  coun- 
ties than  Multnomah,  exercises  also  the  jurisdiction  of  a  juvenile  court. 

District  Court. — In  Multnomah  County  has  concurrent  jurisdiction 
with  circuit  court  and  county  courts  of  all  civil  actions  not  involv- 
ing a  greater  sum  than  $300,  and  general  criminal  jurisdiction  of 
misdemeanors. 

Justices'  Court. — Concurrent  jurisdiction  with  circuit  court  and 
county  courts  in  counties  other  than  Multnomah  of  civil  actions  not 
involving  more  than  $2.50,  except  actions  in  which  title  to  real  property 
comes  into  consideration  and  except  actions  for  false  imprisonment, 
Ubel,  slander,  malicious  prosecution,  criminal  conversation,  seduction, 
or  promise  to  marry. 

Note:  A  small  claims  department  of  district  and  justices  courts  is 
provided,  with  summary  jurisdiction  not  exceeding  $20. 

Municipal  Court. — In  Multnomah  County  the  municipal  or  police 
court  has  jurisdiction  of  all  offenses  arising  under  the  charter  ordinance 
of  the  city  of  Portland,  and  the  general  jurisdiction  of  a  justice  court, 
including  power  to  try  for  minor  state  offenses  and  to  bind  over  to  the 
grand  jury.  Other  cities  have  municipal  or  recorder's  courts  having 
similar  jurisdiction,  but  specifically  provided  for  by  their  several  charters. 

Compiled  by  Richard  W.  Montague,  Esquire,  Portland. 

PENNSYLVANIA 

Supreme  Court. — General  appellate  jurisdiction,  and  may  exercise 
original  jurisdiction  in  habeas  corpus,  mandamus,  quo  warranto,  and 
where  a  corporation  is  a  party  defendant. 

Superior  Court. — An  intermediate  court  of  appeals,  with  appellate 
jurisdiction  in  divorce  and  in  most  civil  actions  where  amount 
does  not  exceed  $2500  exclusive  of  costs;  and  in  criminal  actions,  except 
felonious  homicide  and  cases  involving  right  to  public  office.    Has  no 
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original  jurisdiction  except  in  habeas  corpus.  Appeals  to  supreme 
court  allowed  in  certain  cases,  notably  those  involving  constitutional 
questions. 

Courts  of  Common  Pleas. — The  court  of  general  original  civil  juris- 
diction in  each  county.  The  judges  also  serve  in  the  criminal  courts,  and 
in  certain  counties  they  handle  matters  of  probate  jurisdiction.  They 
possess  concurrent  jurisdiction  with  justices  of  the  peace  and  hear 
appeals  from  such  courts. 

Orphans'  Court. — General  jurisdiction  over  matters  of  probate  and 
concerning  estates  of  decedents,  estates  of  minors,  etc.  There  are 
separate  orphans'  courts  in  the  principal  counties.  In  others,  the 
probate  jurisdiction  is  handled  bj^  the  common  pleas  courts. 

Courts  of  Oyer  and  Terminer. — In  each  county.  Have  original  crimi- 
nal jurisdiction  over  felonies.  Generally  non-bail  cases.  Judges  of 
common  pleas  preside. 

Courts  of  Quarter  Sessions  of  the  Peace. — In  each  county.  Have 
jurisdiction  over  criminal  cases.  Generally  bail  cases.  Judges  of 
common  pleas  preside. 

Municipal  Court  of  Philadelphia. — Civil  jurisdiction  in  certain  cases 
up  to  82500.  Limited  criminal  jurisdiction.  Is  also  a  juvenile  court. 
Concurrent  jurisdiction  with  magistrates  in  civil  cases,  and  also  hears 
appeals  from  such  courts. 

County  Court  of  Allegheny  County. — Civil  jurisdiction  in  certain  cases 
up  to  S1500.  Limited  criminal  jurisdiction,  and  certain  appeals  from 
minor  judiciar^^ 

Justices  of  the  Peace,  Magistrates,  and  Aldermen. — These  minor 
judicial  officers  are  called  magistrates  in  Philadelphia;  aldermen  in  a 
few  counties;  and  in  all  others,  justices  of  the  peace.  They  act  as  com- 
mitting magistrates  in  preliminary  hearings  of  most  criminal  com- 
plaints, and  have  summary  jurisdiction  over  certain  minor  offenses. 
They  have  civil  jurisdiction  in  certain  cases  up  to  $300;  in  Philadelphia, 
up  to  SIOO. 

Compiled  by  the  author. 

RHODE  ISLAND 

Supreme  Court. — General  appellate  jurisdiction  of  both  law  and 
c(|uity,  and  may  issue  writs  of  habeas  corpus,  of  error,  certiorari,  man- 
damus, prohibition,  quo  warranto,  and  all  other  extraordinary  and 
prerogative  writs  and  processes;  also,  has  general  supervision  of  inferior 
courts  to  correct  and  {)revent  error  and  al)usc  whore  no  other  remedy 
is  expressly  provided. 

Superior  Court. — This  court,  which  sits  at  stated  periods  in  all  four 
counties,  has  exclusive  original  jurisdiction,  except  as  otherwise  pro- 
vided, of  suits  of  equity  and  similar  matters,  of  petitions  for  divorce  and 
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separate  maintenance;  of  all  actions  at  law  where  title  to  real  property 
is  in  issue,  except  actions  for  possession  of  tenements  let  or  held  at  will 
or  by  sufferance;  also,  exclusive  original  jurisdiction  of  ail  other  actions 
at  law  in  which  the  debt  or  damages  exceed  $500;  also  original  juris- 
diction of  criminal  matters  where  the  penalty  provided  is  more  than  one 
year,  or  more  than  $500;  also  exercises  jurisdiction  concurrently  with  the 
supreme  court  of  writs  of  habeas  corpus,  mandamus,  and  quo  warranto. 
It  is  the  onlj^  court  to  sit  with  a  jury. 

District  Courts. — These  courts,  in  each  of  twelve  districts,  have  cogni- 
zance of  all  crimes  punishable  by  fine  not  exceeding  $500  or  by  imprison- 
ment not  exceeding  one  year;  also  jurisdiction  to  bind  over  to  the 
superior  court  for  higher  crimes;  also  exclusive  jurisdiction  of  civil 
actions  where  the  debt  or  damages  do  not  exceed  $500,  and  of  all  actions 
for  possession  of  tenements  let  or  held  at  will  or  by  sufferance.  A 
claim  of  jury  trial  either  before  or  after  decision  removes  all  causes  to 
superior  court. 

Probate  Court. — The  town  council  of  each  town  exercises  probate  juris- 
diction therein,  except  that  in  the  city  of  Providence  the  municipal 
court,  and  in  certain  other  towns  and  cities  a  probate  judge  appointed 
by  the  town  council,  is  substituted  for  the  town  council. 

In  the  city  of  Providence  the  police  court  deals  with  offenses  under 
city  ordinances,  but  jury  trial  may  be  claimed  and  the  cause  thus 
removed  to  the  superior  court. 

Compiled  by  Tillinghast  &  Collins,  Esquires,  Providence. 

SOUTH  CAROLINA 

Supreme  Court, — General  appellate  jurisdiction,  and  may  exercise 
original  jurisdiction  in  Issuing  writs  of  injunction,  mandamus,  quo 
warranto,  prohibition,  certiorari,  habeas  corpus,  and  other  remedial  and 
original  writs. 

Court  of  Common  Pleas. — The  court  of  general  original  civil  juris- 
diction in  each  county.     Appeals  from  minor  judiciary. 

Court  of  General  Sessions. — Criminal  court  in  each  county.  Handles 
all  classes  of  criminal  cases  beyond  magistrate's  jurisdiction,  and  appeals 
from  magistrates. 

Probate  Court. — Probate  jurisdiction  in  each  county. 

County  Court  of  Richland  County,  of  Greenville  County,  and  of 
Greenwood  County. — Concurrent  jurisdiction  with  the  court  of  common 
pleas  in  civil  cases  involving  not  more  than  $3000.  Concurrent  criminal 
jurisdiction  with  the  court  of  general  sessions,  except  in  cases  of  murder, 
manslaughter,  rape,  attempt  to  rape,  arson,  common  law  burglary, 
bribery,  or  perjury.     Appeals  from  minor  judiciary. 

Civil  and  Criminal  Court  of  Charleston. — Civil  jurisdiction  in  certain 
cases  involving  not  more  than  $500.  Criminal  jurisdiction  where  fine  is 
less  than  $100  and  imprisonment  less  than  thirty  days. 
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Magistrates. — Civil  jurisdiction  in  certain  cases  involving  not  more 
than  SIOO.  Criminal  jurisdiction  in  cases  where  fine  is  less  than  SlOO 
and  imprisonment  less  than  thirty  days.  Preliminary  and  summary 
jurisdiction  in  criminal  cases.  (No  judicial  jurisdiction  in  Charleston 
County,  only  ministerial.) 

Recorder's  Court. — Established  in  certain  cities  to  try  violations  of 
city  ordinances  and  criminal  violations  in  city  limits  where  fine  is  less 
than  SIOO  and  imprisonment  less  than  thirty  days. 

Compiled  by  Charles  W.  Waring,  Esquire,  Charleston. 

SOUTH  DAKOTA 

Supreme  Court. — General  appellate  jurisdiction  and  general  superin- 
tending control  over  all  inferior  courts;  power  to  issue  wTits  of  manda- 
mus, quo  warranto,  certiorari,  injunction,  and  other  original  and 
remedial  writs.  No  jury  trials  allowed,  but  questions  of  fact  may  be 
sent  to  a  circuit  court  for  trial  before  a  jury. 

Circuit  Court. — Original  jurisdiction  of  all  actions  and  causes  both  at 
law  and  in  equity,  and  such  appellate  jurisdiction  as  may  be  conferred  by 
law;  courts  and  the  judges  thereof  have  jurisdiction  to  issue  writs  of 
habeas  corpus,  mandamus,  quo  warranto,  certiorari,  injunction,  and 
other  original  and  remedial  writs,  with  authority  to  hear  and  determine 
the  same. 

County  Courts. — Original  jurisdiction  in  all  matters  of  probate, 
guardianship,  and  settlement  of  estates  of  deceased  persons,  and  such 
other  civil  and  criminal  jurisdiction  as  may  be  conferred  by  law  up  to 
•SIOOO.  No  jurisdiction  in  cases  of  felony.  .Jurisdiction  in  other  than 
prf)l)ate  matters  varies  according  to  jwpulation  of  counties. 

Municipal  Court. — Establishment  optional  with  voters  in  cities  having 
population  of  5000.  When  established,  take  place  of  police  magistrates 
and  justices  of  peace.  Civil  jurisdiction  up  to  $500;  criminal  juris- 
diction over  cases  arising  under  city  ordinances,  and  civil  and  criminal 
jurisdiction  in  all  cases  coextensive  with  justices  of  the  peace. 

Police  Magistrates. — Exist  in  cities  and  towns  not  having  municipal 
courts.  Jurisdiction  of  cases  arising  under  city  ordinances.  Ex  officio 
justices  of  the  peace  for  their  respective  counties. 

Justices  of  the  Peace.  Preliminary  and  sunimury  jurisdiction  in 
criminal  ciiscs;  civil  jurisdiction  in  certain  ca.scs  up  to  .§100. 

Compiled  by  Charles  C.  Bailey,  Esquire,  Sioux  Falls. 

TENNESSEE 

Supreme  Court.  The  supreme  court  is  the  highest  appellate  court  of 
the  state  and  has  appellate  jurisdiction  only.  It  hears  certain  appeals 
and  writs  of  ern^r  from  the  circuit  and  chancery  courts,  and  also  has 
jurisdiction  to  entertain  petitions  for  certiorari  from  the  court  of  appeals. 
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Court  of  Appeals. — This  court  has  appellate  jurisdiction  only,  which 
extends  to  all  civil  cases  except  those  involving  constitutional  questions, 
the  right  to  hold  a  public  office,  workmen's  compensation,  state  revenue, 
mandamus,  quo  warranto,  and  habeas  corpus,  and  excepting  cases  which 
have  been  finally  determined  in  the  lower  court  on  demurrer  or  other 
method  not  involving  a  review  or  determination  of  facts,  or  in  which 
all  of  the  facts  have  been  stipulated. 

Circuit  Courts. — These  are  courts  of  general  original  jurisdiction 
according  to  the  course  of  the  common  law,  and  for  the  trial,  as  at  com- 
mon law,  of  actions  of  contract  and  tort  wherein  the  amount  involved 
exceeds  $50.  They  also  have  appellate  jurisdiction  from  courts  of 
justices  of  the  peace. 

Chancery  Comrts. — These  courts  have  general  equity  jurisdiction  in 
cases  where  the  amount  involved  exceeds  S50.  They  also  have  juris- 
diction in  civil  causes  of  action  also  triable  in  the  circuit  court,  except 
where  the  same  involves  unliquidated  damages  for  injuries  to  persons  or 
character,  and  except  unliquidated  damages  to  property  not  resulting 
from  breach  of  oral  or  written  contract. 

Probate  Courts. — These  courts  have  usual  probate  jurisdiction,  such 
as  admitting  wills  to  probate,  appointment  of  administrators,  guardians, 
etc. 

Justices  of  the  Peace. — Justices  of  the  peace  have  jurisdiction  up  to 
$1000  upon  promissory  notes  and  against  the  indorser  of  negotiable 
paper  where  demand  and  notice  are  expressly  waived  in  the  instrument. 
They  have  jurisdiction  up  to  $500  on  unsettled  accounts,  obligations,  or 
contracts;  and  jurisdiction  up  to  $500  in  all  cases  for  the  recovery  of 
specific  property;  and  jurisdiction  up  to  $500  in  all  cases  of  damages, 
except  libel  and  slander,  arising  from  either  tort  or  contract. 

Compiled  by  A.  W.  Stockell,  Esquire,  Nashville. 

TEXAS 

Supreme  Court. — Appellate  jurisdiction  in  civil  cases  as  to  matters 
of  law  where  there  has  been  final  judgment  in  the  trial  court  and  judg- 
ment in  one  of  the  courts  of  civil  appeals  (except  on  certified  questions) , 
jurisdiction  being  limited  to  cases  as  follows:  (a)  where  judges  of  courts 
of  civil  appeals  disagree  on  a  queston  of  law;  (6)  where  the  decision 
of  a  court  of  civil  appeals  conflicts  with  a  prior  decision  of  another 
court  of  civil  appeals  or  the  supreme  court;  (c)  where  the  construction 
or  validity  of  a  statue  is  involved;  (d)  where  revenues  of  the  state  are 
involved;  (e)  where  an  error  of  law  has  been  committed  by  a  court  of 
civil  appeals  of  such  importance  to  the  jurisprudence  of  the  state  as  to 
require  correction.  It  may  also  exercise  original  jurisdiction  in  habeas 
corpus,  mandamus  and  quo  warranto  proceedings  involving  certain 
judicial  officers  and  officers  of  the  executive  departments  of  the  state. 
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Commission  of  Appeals. — May  consider  all  cases  referred  to  it  by  the 
supreme  court.  Opinions,  when  approved  by  the  supreme  court,  have 
effect  of  determining  the  particular  cases,  but  no  effect  as  precedent  or 
authority  in  any  other  case,  unless  otherwise  decided  by  the  supreme 
court. 

Court  of  Criminal  Appeals. — Appellate  jurisdiction  in  all  criminal 
cases,  except  cases  which  have  been  appealed  from  an  inferior  court  to 
the  county  court  in  which  the  fine  imposed  by  the  county  court  does  not 
exceed  $100.  Also  has  original  power  to  issue  writs  of  habeas  corpus. 
Courts  of  Civil  Appeals. — Appellate  jurisdiction  within  the  limits  of 
their  respective  districts  in  civil  cases  wherein  the  district  courts  have 
original  or  appellate  jurisdiction,  or  wherein  the  county  courts  have 
original  jurisdiction  or  appellate  jurisdiction  and  the  amount  in  con- 
troversy exceeds  $100.  Also  have  jurisdiction  to  issue  writs  of  man- 
damus.    There  are  eleven  such  courts. 

District  Courts. — Original  jurisdiction  in  all  cases  of  felony;  in  all 
suits  in  behalf  of  the  state  to  recover  penalties,  forfeitures,  and  escheats; 
of  all  cases  of  divorce;  of  all  misdemeanors  involving  official  miscon- 
duct; of  all  suits  to  recover  damages  for  slander  or  defamation  of  char- 
acter; of  all  suits  for  trial  of  title  to  land  and  for  the  enforcement  of  liens 
thereon;  of  all  suits  for  trial  of  the  right  of  property  when  the  property 
levied  on  shall  be  equal  to  or  exceed  in  value  $500;  of  all  suits,  complaints 
or  pleas  whatever,  without  regard  to  any  distinction  between  law  and 
ec|uity,  when  the  matter  in  controversy  shall  be  valued  at  an  amount  in 
excess  of  $500,  exclusive  of  interest;  and  of  contested  elections.  And 
said  court  and  the  judges  thereof  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  injunctions,  and  certiorari,  and  all  writs  necessary 
to  enforce  their  jurisdiction.  They  also  have  appellate  jurisdiction  and 
general  control  in  probate  matters  over  the  county  court,  and  original 
jurisdiction  over  all  causes  of  action  for  which  a  remedy  or  jurisdiction 
is  not  otherwise  provided.  The  district  court  also  has  appellate  juris- 
diction and  general  supervisory  control  over  the  county  commissioners' 
court. 

Criminal  District  Courts. — Jurisdiction  in  criminal  ca.ses  as  other 
district  courts. 

County  Courts. — Exclusive  original  jurisdiction  in  civil  ca.scs  when  the 
matter  in  controversy  sliall  exceed  in  value  $200  and  shall  not  exceed 
$500;  have  concurrent  jurisdiction  with  the  district  courts  when  the 
matter  in  controversy  shall  exceed  $500  and  shall  not  exceed  $1000; 
have  appellate  jurisdiction  in  civil  ca.ses  over  which  the  justice  courts 
have  original  jurisdiction  when  the  judgment  appealed  from  or  the 
amount  in  controversy  shall  exceed  $20;  have  original  jurisdiction  of 
all  misdemeanors  of  wliich  exclusive  jurisdiction  is  not  given  to  the  jus- 
tice court,  and  when  the  fine  to  be  impo.sed  shall  exceed  $200;  have 
appellate  jurisdiction  in  criminal  cases  of  which  the  inferior  courts  have 
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original  jurisdiction.  They  also  have  general  jurisdiction  of  the  probate 
court,  having  power  to  probate  wills,  grant  letters  testamentary  and  of 
administration,  settle  accounts  of  executors,  appoint  guardians,  etc. 

County  Courts  at  Law. — A  limited  jurisdiction  which  may  be  con- 
fined to  either  civil  or  criminal  cases.  They  are  special  courts  created 
by  the  legislature  for  certain  counties. 

Juvenile  Courts. — County  courts,  district  courts,  and  criminal  dis- 
trict courts  have  original  jurisdiction  in  proceedings  to  have  a  child 
adjudged  dependent  or  neglected. 

Commissioners'  Courts. — General  jurisdiction  over  all  of  the  fiscal 
and  business  matters  of  their  respective  counties,  including  the  levying 
of  taxes,  making  of  contracts,  establishing  and  maintaining  public 
roads  and  bridges,  etc. 

Justice  Courts. — Original  jurisdiction  in  civil  matters,  in  cases  where 
the  amount  in  controversy  is  $200  or  less,  and  when  exclusive  original 
jurisdiction  is  not  given  to  the  county  or  district  courts,  and  original 
jurisdiction  of  cases  of  forcible  entry  and  detainer.  Also  have  juris- 
diction in  criminal  cases  when  the  fine  to  be  imposed  may  not  exceed 
$200. 

Corporation  Courts. — Jurisdiction  within  the  corporate  limits  of  the 
citj''  or  town  in  all  criminal  cases  arising  under  the  ordinances  of  the  city 
or  town. 

Compiled  by  Baker,  Botts,  Parker,  &  Garwood,  Esquires,  Houston. 

UTAH 

Supreme  Court. — General  appellate  jurisdiction;  and  original  juris- 
diction in  mandamus,  certiorari,  prohibition,  quo  warranto,  and  habeas 
corpus  proceedings. 

District  Courts. — Original  jurisdiction  in  all  matters  civil  and  crimi- 
nal, and  in  probate  and  guardianship  proceedings;  and  appellate  juris- 
diction and  supervisory  control  over  justice  and  city  courts  and  inferior 
tribunals. 

City  Courts. — In  all  cities  having  population  of  7500  or  more,  and  in 
cities  of  more  than  5000  inhabitants  and  less  than  7500  which  are  also 
county  seats.  Jurisdiction  concurrent  with  district  courts  in  prac- 
tically all  civil  cases  in  which  amount  involved  does  not  exceed  $1000. 
In  criminal  cases  exclusive  jurisdiction  over  violations  of  city  ordinances 
and  in  other  criminal  actions  same  as  justices'  courts. 

Justices'  Courts. — Jurisdiction  over  practically  all  civil  cases  at  law 
which  do  not  involve  more  than  $300  and  in  which  title  or  boundaries 
of  real  property  is  not  an  issue.  Criminal  jurisdiction  in  petit  larceny 
and  certain  assault  or  battery  cases,  breaches  of  the  peace,  injury  to 
property,  and  all  misdemeanors  punishable  by  fine  less  than  $300  or 
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imprisonment  not  exceeding  six  months,  or  both;  also  acts  as  com- 
mitting magistrates. 

Compiled  by  Dey,  Hoppaugh,  Mark,  &  Johnson,  Esquires,  Salt  Lake 
City. 

VERMONT 

Supreme  Court. — General  appellate  jurisdiction,  habeas  corpus,  man- 
damus, and  quo  warranto  cases. 

Coimty  Court  (commonly  Called  Superior  Court). — The  court  of 
general  original  civil  jurisdiction  in  each  county;  appeals  from  minor 
judiciary.  Also,  the  court  of  general  and  appellate  criminal  jurisdiction 
in  each  county. 

Court  of  Chancery. — In  each  county.  Original  jurisdiction  in  equity 
causes.  Is  presided  over  by  superior  judge  of  county  court,  who  acts  as 
chancellor. 

Probate  Court. — Probate  jurisdiction  in  each  probate  district.  Some 
counties  constitute  one  district,  and  in  some  counties  there  are  two 
probate  districts. 

Municipal  and  City  Courts. — Civil  jurisdiction  in  certain  cases  up  to 
$500;  limited  criminal  jurisdiction  and  civil  jurisdiction  on  appeals  from 
justices  of  the  peace. 

Justices  of  the  Peace. — Civil  jurisdiction  up  to  $200,  and  preliminary 
and  summary  jurisdiction  in  certain  criminal  cases.  Appeals  may  be 
taken  in  certain  civil  cases  to  the  municipal  court  or  to  the  superior 
court. 

Compiled  by  Homer  L.  Skeels,  Esquire,  Ludlow. 

VIRGINIA 

Supreme  Court  of  Appeals. — Appellate  jurisdiction  of  all  criminal 
offenses,  and  of  civil  suits  where  matters  in  controversy  exceed  $300  in 
value;  original  jurisdiction  in  cases  of  habeas  corpus,  mandamus,  and 
prohibition.  Appeals  and  writs  of  error  are  not  allowed  as  of  right 
save  in  a  few  cases,  but  may  be  granted  by  the  court  in  term  time  or  in 
vacation  by  any  judge  of  the  court,  to  whom  a  petition,  with  copy  of  the 
record,  must  be  presented. 

Circuit  Courts. — The  state  is  divided  into  thirty-three  judicial  circuits 
under  the  jurisdiction  of  as  many  circuit  judges  who  hold  each  a  circuit 
court  for  each  county  in  liis  circuit.  The  circuit  courts  have  jurisdiction 
t)i  all  suits  at  law  and  in  equity  for  amounts  over  $20,  and  of  criminal 
ca.ses  upon  indictment,  presentment,  and  information,  and  appellate 
jurisdiction  from  justices  of  the  peace.  In  addition  to  the  circuit  courts 
of  counties,  there  is  a  circuit  court  of  the  City  of  Kichmond,  with  juris- 
diction of  cases  at  common  law  (exclusive  of  criminal  cases)  and  equity 
cases  to  which  the  state  is  a  party. 
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Corporation  Courts. — In  each  city  with  a  population  of  10,000  or 
more  there  is  a  corporation  court.  The  corporation  courts  have  the 
same  jurisdiction  in  the  territorial  limits  of  the  cities  as  the  circuit  courts 
in  the  counties. 

Special  Courts. — In  the  City  of  Richmond  there  is,  in  addition  to  the 
circuit  courts,  the  Law  and  Equity  Court,  Parts  I  and  II,  with  general 
common  law  and  equity  jurisdiction  except  in  matters  of  probate;  the 
Chancery  Court,  with  general  equity  jurisdiction  and  exclusive  in 
matters  of  probate;  Hustings  Court,  Parts  I  and  II.  Part  I  has  juris- 
diction of  all  presentments,  indictments,  and  information  for  offenses 
committed  within  the  corporate  limits;  concurrent  jurisdiction  with 
the  circuit  court  of  actions  of  unlawful  entry  and  detainer;  proceedings 
for  the  condemnation  for  public  use  and  motions  to  correct  erroneous 
assessments,  and  appellate  jurisdiction  from  judgments  of  the  police 
justice  court.  Part  II  has  a  more  general  jurisdiction  as  the  successor 
to  the  corporation  court  of  the  city  of  Manchester,  now  a  part  of  the  City 
of  Richmond.  In  the  cities  of  Norfolk  and  Roanoke  there  is  a  law  and 
chancery  court,  with  general  common  law  and  equity  jurisdiction. 

Justice  of  the  Peace  and  Police  Magistrates. — PreHminary  and  sum- 
mary jurisdiction  in  criminal  cases.  Outside  of  cities  they  have  civil 
jurisdiction  for  cases  in  which  the  amount  involved  does  not  exceed  $100. 

Civil  Justice  Court. — In  each  city  of  the  commonwealth  with  45,000 
inhabitants  there  shall  be  a  justice  of  the  peace,  to  be  known  as  civil 
justice,  whose  jurisdiction  is  the  same  as  that  of  civil  or  police  justice, 
except  that  the  civil  justice  shall  not  have  jurisdiction  of  criminal  cases 
or  violation  of  town  ordinances. 

Juvenile  and  Domestic  Relation  Courts. — With  general  jurisdiction  in 
proceedings  relating  to  the  disposition,  custody,  or  control  of  delin- 
quent, dependent,  and  neglected  children,  and  in  matters  arising  out  of 
domestic  relations  calling  for  punishment  or  adjustment. 

Compiled  by  E.  Randolph  Williams,  Esquire,  Richmond. 

WASHINGTON 

Supreme  Court.^ — Original  jurisdiction  in  habeas  corpus,  quo  war- 
ranto, and  mandamus  as  to  all  state  officers.  General  appellate  juris- 
diction, except  civil  actions  at  law  for  the  recovery  of  money  or  personal 
property  when  the  original  amount  in  controversy  does  not  exceed  $200 
unless  action  involves  legality  of  tax,  impost,  assessment,  toll,  munici- 
pal fine,  or  the  validity  of  a  statute.  Also,  jurisdiction  to  issue  Avrits  of 
mandamus,  review,  prohibition,  habeas  corpus,  certiorari,  and  all  other 
writs  necessary  and  proper  to  the  complete  exercise  of  its  appellate  and 
revisory  jurisdiction. 

Superior  Court. — The  court  of  general  jurisdiction.  Original  juris- 
diction in  all  cases  in  equity  and  all  cases  in  law  where  the  demand  or  the 
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value  of  the  property  in  controversy  amounts  to  $100.  Criminal  juris- 
diction and  jurisdiction  in  all  matters  of  probate.  Divorce,  annulment 
of  marriage,  and  such  special  cases  and  proceedings  as  are  not  other- 
wise provided  for.  Also,  appellate  jurisdiction  arising  in  justice  and 
other  inferior  courts. 

Justices  of  the  Peace. — Jurisdiction  defined  by  statute,  except  that 
such  jurisdiction  will  not  trench  upon  the  jurisdiction  of  superior  and 
other  courts  of  record.  Justices  of  the  peace  in  towns  and  cities  may  be 
made  police  justices.     Jurisdiction  in  civil  cases  up  to  SIOO. 

Inferior  Courts. — Legislature  may  prescribe  the  jurisdiction  and 
powers  of  any  of  the  inferior  courts  which  may  be  established  under 
the  Constitution. 

Court  Commissioners. — The  superior  judges  have  power  to  appoint 
court  commissioners  with  power  to  perform  such  duties  as  the  judge  of 
the  court  might  perform  at  chambers.  Power  also  to  take  depositions 
and  perform  such  other  duties  as  may  be  prescribed  by  law. 

Compiled  by  Stephen  F.  Chadwick,  Esquire,  Seattle. 

WEST  VIRGINIA 

Supreme  Court  of  Appeals. — General  appellate  jurisdiction,  and 
may  exercise  original  jurisdiction  in  habeas  corpus,  mandamus,  and 
prohibition. 

Circuit  Court. — The  court  of  general  original  civil  jurisdiction  in  each 
county  (law  actions  over  SoO);  general  criminal  jurisdiction;  and 
appellate  jurisdiction  over  all  minor  courts. 

Common  Pleas  Court  of  Kanawha  County. — Original  and  appellate 
civil  jurisdiction  up  to  §500,000.     Also,  juvenile  jurisdiction. 

Intermediate  Court  of  Kanawha  County. — Original  and  appellate 
criminal  jurisdiction;  jurisdiction  of  all  matters  at  law  not  over  $500; 
and  appellate  civil  jurisdiction.  Civil  jurisdiction  final  up  to  $100  in 
most  cases. 

The  Intermediate  Court  of  Ohio  County. — Original  and  aj)pellate 
criminal  jurisdiction;  original  jurisdiction  of  all  civil  actions  at  law 
including  motions  for  judgment,  §50  to  $500;  and  appellate  civil  juris- 
diction.    Civil  jurisdiction  final  up  to  $100  in  most  ca.scs. 

Domestic  Relations  Court  of  Cabell  County. — Original  juri.sdictiun  in 
divorce,  juvenile,  desertion,  and  iion-support  causes. 

Common  Pleas  Court  of  Cabell  County. — Original  and  appellate  crimi- 
nal jurisdiction;  appellate  civil  juristliction,  final  up  to  .?100  in  most 
ca.'^ea. 

Domestic  Relations  Court  of  Monongalia  County. — Original  jurisdic- 
tion in  juvenile,  desertion,  and  n(jn-suppt)rt  causes. 

Criminal  Court. — Only  in  Harrison,  Marion,  Mercer,  McDowell,  and 
Raleigh  counties.  Ceneral  original  and  appellate  criminal  and  juvenile 
jurisdiction. 
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County  Court. — Original  jurisdiction  in  all  matters  of  probate; 
appointment  and  qualification  of  personal  representatives,  guardians, 
committees,  curators,  and  settlement  of  their  accounts. 

Justices  of  the  Peace. — Civil  jurisdiction:  final  up  to  S15;  exclusive 
up  to  S50;  subject  to  appeal  from  $15  to  $300.  Criminal  jurisdiction: 
preliminary  in  felonies  and  certain  misdemeanors;  concurrent  with 
circuit  courts  in  other  misdemeanors. 

Police  Courts,  Mayor's  Courts,  Etc. — Original  criminal  jurisdiction 
of  violations  of  city  ordinances. 

Compiled  by  W.  G.  Stathers,  Esquire,  Clarksburg. 

WISCONSIN 

Supreme  Court. — General  appellate  jurisdiction.  Original  jurisdic- 
tion in  habeas  corpus,  mandamus,  injunction,  quo  warranto,  certiorari, 
prohibition,  supersedeas,  procedendo.     Court  of  last  resort. 

Circuit  Courts. — Several  in  Milwaukee  County.  One  in  each  of  the 
other  circuits.  Original  jurisdiction  in  civil  and  criminal  actions  not 
excepted  in  the  Constitution.  Appellate  jurisdiction  from  all  inferior 
courts.     Appeal  to  supreme  court. 

County  Courts. — Jurisdiction  in  probate  and  administration,  and 
guardianship  of  minors  and  others.  Probate  only  in  Milwaukee 
County.  Special  jurisdiction  in  civil  and  criminal  cases  in  certain 
other  counties.     Appeal  to  circuit  or  supreme  court. 

Special  Municipal  Courts. — May  be  created  by  any  county  under 
general  statutes.  Some  have  been  created  by  special  statutes.  Limited 
civil  and  criminal  jurisdiction.  In  counties  where  created  by  special 
statutes,  may  have  an  enlarged  but  still  limited  jurisdiction.  Appeal 
to  circuit  or  supreme  court. 

Civil  Court  of  Milwaukee  County. — Civil  jurisdiction  only.  Same 
as  justice  of  peace  up  to  $200.  Same  as  circuit  court  up  to  $2000. 
Limited  to  $2000.     Appeal  to  circuit  court. 

Justices  of  the  Peace. — Limited  civil  and  criminal  jurisdiction  in  the 
county.     Limit  $200.     Appeal  to  circuit  court. 

District  Court  of  Milwaukee  County. — Exclusive  jurisdiction  of 
offenses  against  city  ordinances  and  offenses  arising  in  Milwaukee 
County  involving  not  over  one  year's  imprisonment  or  $500  fine.  Also 
of  misdemeanors  in  said  county  otherwise  triable  before  justice  of  the 
peace.     Appeal  to  municipal  court  of  Milwaukee  County. 

Compiled  by  Charles  W.  Reeder,  Esquire,  Milwaukee. 

WYOMING 

Supreme  Courts. — Original  jurisdiction  in  quo  warranto  and  manda- 
mus as  to  state  offcers,  and  in  habeas  corpus.  General  appellate  juris- 
diction, with  power  to  issue  writs  necessary  to  exercise  same. 
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District  Courts. — Courts  of  general  original  jurisdiction  in  law,  equity, 
and  criminal  cases,  probate,  naturalization,  and  insolvency  proceedings, 
and  in  other  matters  not  otherwise  provided  for.  Appellate  jurisdic- 
tion in  cases  arising  in  justices  and  other  inferior  courts. 

Court  Commissioners. — Officers  learned  in  law  attached  to  the  dis- 
trict courts.  They  have  authority  to  perform  chamber  business  in 
absence  of  district  judge,  to  take  depositions,  and  to  perform  certain 
other  duties. 

Justice  of  the  Peace. — Concurrent  jurisdiction  with  district  courts  in 
civil  actions  up  to  S200  except  where  title  to  real  estate  is  involved.  In 
criminal  matters  they  hear  and  determine  cases  of  misdemeanor  where 
penalty  does  not  exceed  SlOO  and  six  months  in  jail,  and  they  act  as 
examining  magistrates  in  other  cases. 

Mimicipal  Courts. — In  certain  cities,  composed  of  police  justices, 
having  exclusive  jurisdiction  over  offenses  against  ordinances  of  the 
city  arising  within  the  city  when  the  fine  imposed  does  not  e.xceed  $100, 
exclusive  of  costs,  or  imprisonment  of  three  months. 

Compiled  by  M.  S.  Reynolds,  l"]squire,  Cheyenne. 
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Abatement,  pleas  in,  184 

Abbott,   Austin,   Civil  Jury   Trials, 

113 
Accident  as  basis  of  equity  jurisdic- 
tion, 138 
Account,  bill  of,  144 
Accounts,  of  administrators,  157-161 

of  executors,  157-161 
Actions,  assumpsit,  67 

covenant,  67 

debt,  67 

deceit,  67 

ejectment,  66 

foreign  attachment,  22,  67 

forms  of,  66-68 

mandamus,  68 

mixed,  66 

personal,  66 

quo  warranto,  68 

real,  66 

replevin,  67 

tort,  67 

trespass,  67 

trover,  67 
Acts,  (see  Statutes). 
Adjudication,  161 
Administration  of  estates,  156-164 
Advertisement  of  estates,  155 
Advisory  opinions,  25 
Affidavit  of  defense,  75 
Agreements  to  arbitrate,  208,  209 
Alabama,  courts  of,  237 
Aldermen,  (see  Justices  of  the  Peace). 
American  Bar  Association,  Journals 

of,  236 
American  colonies,  (see  Colonies). 
American  Judicature  Society,  Jour- 
nals of,  26,  30,  215,  229,  232, 
236 


American  Revolution,  18 
Answers,  in  actions  at  law,  75,  76 

in  equity,  147 
Appeal,  court  of,  118,  119 
Appeals,  arguments  on,  122,  123 

briefs  in,   121,   122 

circuit  courts  of,  45,  46 

courts  of,  (see  State  courts.  Fed- 
eral courts). 

criminal,  197,  198 

decisions  on,  123,  124 

from  justices  of  the  peace,  61,  62 

grounds  for,  61,  118,  162,  197 

probate  matters,  161,  162 

procedure  on,  119-125 

time  for,  118 
Appearance,  57,  72 
Appellate  courts,  (see  State  courts. 

Federal  courts). 
Arbitration,    (see  Commercial  arbi- 
tration). 
Arguments,  on  appeal,  122,  123 

on  motions,  116 

to  jury,  108,  109,  192,  193 
Arizona,  courts  of,  237 
Arkansas,  courts  of,  238 
Arraignment,  182-185 
Arrest,  169,  170 
Arrest,  warrant  of,  168,  169 
Assignments  of  error,  120,  121 
Assumpsit,  action  of,  67 
Attachment,  foreign,  action  of,  22, 

67 
Attorneys,  advice  of,  2 

as  agents,  3,  10-13 

as  officers  of  court,  3 

authority  of,  10-13 

choosing,  2 

contracts  with,  5,  6 

criticism  of,  218 

disbarment  of,  4 
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Attorneys,  discharge  of,  13,  14 

duties  of,  4,  7-10 

fees  of,  5-7,  14-16 

liabilities  of,  7-10,  13,  14 

license  to  practice,  4 

liens  of,  16 

nature  of  office  of,  3-5 

notice  to,  12,  13 

powers  of,  10-13 

qualifications  of,  2,  3 

relations  to  client,  1-16 

warranty  of,  8,  9 
Audit  of  accounts,  158-161 

B 

Bail,  170,  172-174 

Baldwin,  Simeon  E,   The  American 

Judiciary,  35 
Basic  principles  of  reform,  222-224 
Beale,    Joseph,    Criminal    Pleading 

and  Practice,  198 
Beard,  Charles  A,  The  Office  of  Jus- 
tices of  the  Peace  in  England,  in 

its  Origin  and  Development,  50, 

62 
Bench  warrant,  84,  182 
Bill  in  equity,  147 
Bill  of  indictment,  176-179 
Binns,  John,  Justice  of  the  Peace,  62 
Bishop,  Joel  P.,  Criminal  Procedure, 

198 
Bispham,   George  T.,  Principles  of 

Equity,  134,  138,  140,  150 
Black,  Henry  C,  Lam  of  Judgments, 

22,  132 
Bond,  administrator's,  155 
appeal,  61,  120 
bail,  170,  172-11 A 
execution,  130 
Boys,  William  V.  A.,  The  Office  and 

Didies  of  Coroner,  35 
Briefs,  appeal,  121,  122 

trial,  84 
Brown,     Timothy,     Jurisdiction    of 

Courts,  22 
Bruce,    Andrew    A.,    The   American 

JuHge,  26 
Bnnn,    Charles    W.,    United    Stales 

Courts,  42,  44,  48 
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California,  courts  of,  238 
Callender,   Clarence  N.,   The  Selec- 
tion of  Jurors,  113 
Caveat,  154 

Certiorari,  writ  of,  62,  119,  120 
Challenge,  for  cause,  94-96,  187 

of  jurors,  94-96,  187 

peremptory,  94-96,  187 

to  array,  94 

to  polls,  94 
Chancellor,  135 
Change  of  venue,  166 
Charge  of  court,  109,  110,  193,  194 
Circuit  courts  of  appeals,  45,  46 
Citation,  157 

Clark,  William  L.  Jr.,  Criminal  Pro- 
cedure, 198 
Clark  and  Sykles,  Law  of  Agency,  13, 

16 
Classification   of    courts,  (see  State 

courts). 
Clerk  of  court,  33 
Client,  action  by,  7-10 

as  own  lawyer,  1 

as  principal,  10-13 

contract  with  attorney,  5-7 

relations  with  attorney,  1-16 
Code  pleading,    (see  Pleadings). 
Cohen,  Julius  H.,  Commercial  Arbi- 
tration and  the  Law,  201,  215 

The  Law,  Business  or  Profession?, 
16 
Colonics,  charters  of,  17-20 

common  law  of,  17-20 

courts  of,  17-20 

law  of,  17-20 
Colorado,  courts  of,  239 
Commercial  arbitration,  199-215 

advantages  of,  213-215 

agreoments  to  arbitrate,  208,  209 

arbitration  acts,  206,  207 

federal  act,  207 

hearings,  210,  211 

illustrated,  207,  208 

in  England,  200-204 

in  I'nited  States,  204-215 

New  York  act,  205,  208-211 
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Commercial   arbitration,    origin  of, 
199 
procedure,  208-211 
trade  arbitration,  211-213 
Commissions    to    take    depositions, 

82 
Committing    magistrate,    (see    Jus- 
tices of  the  peace). 
Common  law  pleadings,  (see  Plead- 
ings). 
Complaint,  in  civil  actions,  72,  73 

in  criminal  actions,  167 
Connecticut,  courts  of,    239 
Constable,  34 
Constitutional  guarantees,  168,  172- 

175,  185,  191,  234,  235 
Contempt  of  court,  84,  150 
Contingent    fees,     (see    Attorneys, 

fees). 
Cooley,  Roger  W.,  Brief  Making  and 

'    Use  of  Law  Books,  24 
Coroner,  34,  175 
Councils,  judicial,  227-229 
Counsel,  (see  Attorneys). 
Court,  en  banc,  116,  161 
of  claims,  48 
officers,  89 
opening  of,  90,  91 
Courts,  (see  also  State  courts.  Fed- 
eral courts.  Jurisdiction), 
colonial,  17-20 
criminal,  30,  31,  165-198 
equity,  31,  133-150 
orphans,  31,  32,  151-164 
probate,  31,  32,  151-164 
surrogate,  31,  32,  151-164 
unification  of,  224-227 
Courts    of    particular    states,     (see 

Name  of  state). 
Covenant,  action  of,  67 
Credit,  investigation  of,  129 
Crier,  35 
Criminal  courts,  30,  31,  165-198 

criticisms  of,  231-235 
Criminal    Law     and     Criminology, 

Journals  of,  236 
Crocker,  John  G.,  Duties  of  Sheriffs, 

35 
Cross-examination,  101,  102,  189 


D 


Debt,  action  of,  67 
Decedents'    estates,    151-164 
Deceit,  action  of,  67 
Decisions,  reports  of,  123,  124 
Declaration,  72,  73 
Decrees,  final,  150 

interlocutory,  150 

pro  confesso,  148 
Defendant's    case,    106,    107,    190- 

192 
Delaware,  courts  of,  240 
Delays  of  justice,  218-222 
Demurrers,  to  bills  in  equity,  147 

to  declarations,  74 

to  evidence,  105,  106,  189 

to  indictments,  181 
Depositions,  de  bene  esse,  81 

in  actions  at  law,  81,  82 

in  equity  proceedings,  148,   149 
Devastavit,  157 
Dilatory  pleas,  184 
Direct  examination,  98,  189 
Directed  verdicts,  107,  108,  189,  190, 

192 
Disbarment  of  attorneys,  4 
Discharge  of  executor,  administra- 
tor, 162 
Discovery,  bill  of,  144 
Distribution  of  estates,  162,   163 
District  of  Columbia,  courts  of,  241 
District  Courts  of  United  States,  46, 

47 
Dockets,  court,  78 
Donovan,  Joseph  W.,  Modern  Jury 

Trials,  113 
Dunn    and    Diamond,    Commercial 
Arbitration,  215 
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Eaton,  James  W,,  Equity,  134,  137, 
139,  143,  144,  150 

Ejectment,  action  of,  66 

Elliott  and  Elliott,  Appellate  Pro- 
cedure, 125 

English  Rule  Committee,  227,  230 

Equitable  titles,  140,  141 
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Equity,  bill  in,  147 

courts  of,  31,  38,  133-150 
federal  courts  of,  38,  136,  137 
jurisdiction,  137-141 
nature  of  modern,  135,  136 
origin  and  history  of,  133-135 
proceedings  in,  146-150 
remedies  in,  141-145 
systems  of  administration  of,  136, 
137 
Error,  writ  of,  119,  120 
Estates,  administration  of,  156-164 
Evidence,  rules  of,  99-105 
Examination-in-chief,  98-101 
Exceptions,  as  basis  for  new  trial, 
114-116 
to  adjudications,  161 
to  answers,  147 
to  charge  of  court,  110 
to  rulings  on  evidence,  102-105 
Execution,  bonds,  60,  130 
procedure  in,  59,  60,  129-132 
sales,  60,  131 
writs  of,  130 
Exemptions,  60,  131 
Expert  testimony,  103,  104 


Federal  courts,  36-48 

circuit  courts  of  appeals,  45,  46 
constitutional  provisions  concern- 
ing, 36-38 
Court  of  Claims,  48 
district  courts,  46,  47 
jurisdiction  of,  38-42 
Supreme  Court  of  United  States, 
42-45 
Fees,  administrators,  160 

attorneys,  5-7,  14-16,  156,  160 
executors,  160 
Fieri  facias,  writ  of,  130 
Florida,  coiirts  of,  243 
Foreign  attachment,  action  of,  22, 

67 
Fraud  as  basis  of  ofiuity  jurisdiction, 

139,  140 
Freeman,  A.  C,  Lnir  nf  Judgmrnts, 
22,  132 


G 


Georgia,  courts  of,  244 
Gest,  John  M.,  Draxving  Wills  and 
the    Settlement     of    Estates     in 
Pennsylvania,    164 
Grand  jury,  176-179 

criticisms  of,  232,  233 
Guardians,  163,  164 


H 


Habeas  corpus,  writ  of,  175,  176 
Hayne,  Robert  Y.,  New  Trial  and 

Appeal,  125 
Haynes,    Freeman    O.,    Outlines    of 

Equity,  135 
Hearings,  {see  Trials). 
Honeyman,  A.  Van  Doren,  Justice 

of  the  Peace,  62 
Hopkins,     James     L.,      The     New 

Annotated  Federal  Judicial  Code, 

48 
Horner,  H.  Clay,  Estates,  164 
House  of  Lords,  18 
Hughes,  Robert,  Federal  Procedure,  48 

I 

Idaho,  courts  of,  245 
Illinois,  courts  of,  246 
Indiana,  courts  of,  246 
Indictments,  176-181 
Informations,  167,  168,  179,  180 
Injunctions,  143,  144 
Interlocutory  decree,  150 
Interrogatories,  82,  149 
Inventory  of  estates,  156 
Iowa,  courts  of,  247 
Issue,  case  at,  77,  148,  183 


Jarman,    Thomjis,    A     Treatise    on 

Wills,  164 
Joojiardy,  former,  plea  of,  185 
Jones,  Eugene  A.,  Manual  of  Equity 

Pleading  and  Practice,  147,  150 
Judges,  88 

criticism  of,  218 
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Judgment,  by  confession,  126 

by  default,  59,  71 

by  justice  of  the  peace,  59 

dormant,  128 

effect  of,  127-129 

index,  128 

lien  of,  127,  128 

nature  of,  126,  127 

non  obstante  veredicto,  116-118 

note,  126 

on  verdict,  127 

revival  of,  128 

satisfaction  of,  132 
Judicial  Code,  43 
Judicial  councils,  227-229 
Judiciary,  (see  Courts,  State  courts, 

Federal  courts). 
Jurisdiction,       circuit       courts      of 
appeals,  45,  46 

Court  of  Claims,  48 

courts  in  general,  20-22 

criminal  courts,  166 

defined,  20 

district  courts  of  United  States, 
46,  47 

equity,  137-141 

federal  courts,  36-48 

justices  of  the  peace,  32,  33,  50- 
55 

plea  to  the,  184 

probate,  151,  152 

state  courts,  20-33 

Supreme  Court  of  United  States, 
42-45 
Jurors,  (see  also  Jury). 

challenge  of,  94-96 

fees  of,  89 

selection  of,  90 
.  withdrawal  of,  100 

women  as,  93 
Jury,  (see  also  Jurors,  Grand  Jury). 

arguments  to,  108,  109,  192,  193 

charge  to,  109,  110,  193,  194 

criticisms  of,  217 

drawing  of,  93-96,  186-188 

in  equity  proceedings,  149,  150 

swearing  of,  96 

trial  without,  112,  113,  186 
-  verdict  of,  110-112,  194,  195 


Justices  of  the  peace  appeals  from, 
61,  62 
civil  jurisdiction,  32,  33,  52-55 
criminal  jurisdiction,  32,  33,    50, 

51,  165 
criticisms  of,  231,  232 
history  of,  49 

procedure  in  civil  cases,  55-62 
procedure  in  criminal  cases,  167- 
174 

K 

Kansas,  courts  of,  248 
Kentucky,  courts  of,  249 


Laches,  146 

Landon,  Judson  S.,  The  Constitu- 
tional History  and  Government 
of  the  United  States,  35 

Lawyer,  (see  Attorneys). 

Leading  questions,  99 

Legal  Aid  Society  of  Philadelphia, 
Report  of,  206 

Legal  reform,  216-236 

Letters  of  administration,  152-155 

Letters  rogatory,  82 

Letters  testamentary,  152-155 

Levy,  59,  130 

Lien,  127 

Limitations,  plea  of,  184,  185 

Louisiana,  courts  of,  19,  250 


M 


MacDonald,  William,  Select  Char- 
ters Illustrative  of  American  His- 
tory, 18 

Magistrates,  (see  Justices  of  the 
Peace). 

Magrath,  Joseph  W.,  Sheriffs  and 
Constables,  34 

Maine,  courts  of,  251 

Mandamus,  action  of,  68 

Marshaling  of  assets,  144 

Maryland,  courts  of,  252 

Massachusetts,  courts  of,  252 
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Maxims,  in  equity,  145,  146 
Mechem,  Floyd  R.,  Law  of  Agency, 
11,  16 
Public  Offices  and  Officers,  35 
Michigan,  courts  of,  254 
Miller,    R.    Justin,    Information    or 
Indictment     in    Felony    Cases, 
180 
Minnesota,  courts  of,  254 
Minor  judiciary,  (see  Justices  of  the 

Peace). 
Mississippi,  courts  of,  255 
Missouri,  courts  of,  255 
Mistake  as  basis  of  equity  jurisdic- 
tion, 138,  139 
Montana,  courts  of,  256 
Moore,  Frank  D.,  Clerks  of  Courts, 

33 
Motions,  arrest  of  judgment,    117, 
195 
bill  of  particulars,  75 
concerning  trial  list,  91 
directed   verdict,    107,    108,    189, 

190,  192 
failure  to  file  answer,  77 
judgment  N.O.V..  116-118 
new  trial,  114-116,  195,  196 
nonsuit,  105,  106 
quash  indictment,  181 
strike  off  statement,  75 
strike  out  testimonj-,   102-105 
want  of  sufficient  answers,  77 
Miinsterberg,   Hugo,   In  the   Wit- 
ness Box,  113 

N 

Nebraska,  courts  of,  257 

Nevada,  courts  of,  257 

New  Hampshire,  courts  of,  257 

New  Jersey,  courts  of,  258 

New  Mexico,  courts  of,  259 

New   trials,    motions   for,    111    116, 

195,  196 
New  ^'ork,  courts  of,  260 
Nolle  prosequi,  186 
Nolo  contendere,  plea  of,  1S4 
Non  obstante  veredicto,  motion  for 

judgment,  116-118 
Nonsuits,  105,  106 


North  Carolina,  courts  of,  262 
North  Dakota,  courts  of,  262 


O 


Objections,     to    indictments,     180, 
181 
to  testimony,  102-105 
Ohio,  courts  of,  263 
Oklahoma,  courts  of,  263 
Opening  speech,  96-98,  188,  189 
Order  for  trial  list,  77 
Oregon,  courts  of,  264 
Orphans  courts,  (see  Probate  courts). 


Paper  books,  121 
Pardons,  198 

Paul,  Charles  H.,  The  Judicial  Coun- 
cil  Movement,    228 
Penalties,  criminal,  171,  196 
Pennsylvania,  courts  of,  265 
Peremptory  challenge,  94-96,  187 
Plaintiff's  case,  98 
Plaintiff's  rebuttal,  107 
Pleadings,  actions  at  law,  63-78    ' 
actions  in  equity,  146-150 
code,  65 

common  law,  64,  65 
in  federal  courts,  69 
substitutes  for,  63,  64 
Pleas,  75,  182-185 
Points  for  charge,  1 10,  194 
Police    judge,    (see    Justices  of   the 

Peace). 
Pomeroy,    John,    Equity    Jurispru- 
dence, 133,  137,  146,  150 
Poore,    Benjamin   P.,    Charters  and 
Constitutions      of     the      United 
.States,  18 
Pound,  Roscoe,  Aildress,  222 

An   Introduction  to  Legal  Philos- 
ophy, 236 
Preliminary  hearings,  171-173 
Present  inent,  179 
I'riiicipal  and  agent,  10,  11 
Privy  Council,  18,  19 
Pro  confesso,  decree,  148 
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Probate  courts,  31,  32,  151-164 

appeals  from,  161 

jurisdiction  of,  151,  152 

procedure  of,  152-164 
Procedure,  (see  Particular  courts). 

Q 

Quo  warranto,  action  of,  68 
R 

Reasonable  doubt,  doctrine  of,  193, 
194 

Receiverships,  144,  145 

Recognizance  (see  Bail). 

Records  of  courts,  78 

Redirect  examination,  102,  189 

Reform  of  procedure,  216-236 

Relevancy  of  evidence,  99,  100 

Replevin,  action  of,  67 

Replication,  76 

Reply,  76 

Reports  of  decisions,  26,  124 

Retainer  (see  Attorneys,  fees). 

Return  of  magistrate,  174 

Rhode  Island,  courts  of,  266 

Rogers,  Jesse  L.,  Magistrates' 
Manual,  62 

Rood,  John  R.,  Attachments,  Garn- 
ishments, Judgments  and  Execu- 
tions, 132 

Rose,  John  C,  Federal  Jurisdiction 
and  Procedure,  48,  125 

Rosenbaum,  Samuel,  Report  on 
Commercial  Arbitration  in  Eng- 
land, 200,  202,  215 

Rule  making  power,  229,  230 

Rule  to  file  answer,  73 


S 


Satisfaction  of  judgment,  132 
Scire  facias  sur  mortgage,  writ  of, 

130 
Sentence,  196,  197 
Service  of  writs,  in  actions  before 
justices  of  the  peace,  56.  57 
in  actions  in  trial  courts,  70,  71 


Settlement  of  cases,  87,  88 

Sheriff,  33,  34 

Short  certificates,  155 

Smith,  Eugene,  Criminal  Procedure 

in  the  United  States,  198 
South  Carolina,  courts  of,  267 
South  Dakota,  courts  of,  268 
Speaking  demurrer,  74 
Specific  performance,  decree  of,  141- 

143 
Speech,  closing,  192,  193 
State  courts,  17-35 
appellate,  24-29 
classification  of,  22-24 
history  of,  17-20 
jurisdiction  of,  20-33 
justice  of  the  peace    courts,   49- 

62 
trial  courts,  29-32 
Statement  of  claim,  72,  73 
State's  case,  188,  189 
Statutes,  early  English,  17-19 
English  Arbitration  Act,  203 
Judicial  Code,  43 
New  York  arbitration,  205,  208- 

211 
of  limitations,  184,  185 
Stipulations  of  counsel,  81 
Storey,    Moorfield,  The    Reform    of 

Legal  Procedure,  236 
Submissions  in  arbitration  proceed- 
ings, 209 
Subpoena,  83 
Subpoena  duces  tecum,  83 
Subrogation,  144 
Summary  trials,  51,  170,  171 
Summons,  writ  of,  by  justice  of  the 
peace,  56 
by  trial  court,  69,  70 
Sunderland,  Edson  R.,  The  Exercise 
of    the    Rule-making    Poioer , 
230 
Supersedeas,  120 
Supreme  Court  of  United  States,  42- 

45 
Surrogate      courts      (see      Probate 

courts). 
Sutliffe,  Robert  S.,  Impressions  of  an 
Average  Juryman,  113 
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Tennessee,  courts  of,  268 
Testimony,  criticisms  of ,  102,  217 

expert,  103,  104 

immaterial,  103 

irrelevant,  99-105 
Texas,  courts  of,  269 
Thomas,    Armstrong,    Procedure    in 

Justice  Cases,  62 
Tipstaff,  35 
Tort,  action  of,  67 

defined,  54 
Trade  arbitration   (see  Commercial 

arbitration). 
Train,   Arthur,   The  Prisoner  at  the 

Bar,  198 
Trespass,  action  of,  67 
Trial  courts  (see  State  courts.  Fed- 
eral courts). 
Trial  list,  85 

calling  of,  91 

order  to  place  case  on,  77 
Trials,  action  at  law,  93-113 

criminal,  182-198 

equity,  148-150 

justice  of  the  peace,  58,  59 

preliminaries  of,  79-92 

summary,  170,  171 

without  jury,  112,  113 
Trover,  action  of,  67 
Trust  estates,  163 


Verdict,  110-112,  194,  195 

directed,  107,  108,  189,  190,  192 
Vermont,  courts  of,  272 
Virginia,  courts  of,  272 
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